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HINDU LAW. 


HUNOOMAN PERSAUD PANDAY. 
p. 


MUSSUMAT BABOOEE MUNRAJ KOONWEREE. 


. 


( Reported, 6 Moore's Indian Appeals, 393; S. C. 18 W. R. 81.) 
THE RIGHT HON. THE LORD JUSTICE KNIGHT BRUCE. 


The complainant in the original suit, was Lal Znderditon Sigh, 26th Tuls 

described in the plaint as proprietor of the Aas of Pergunnah 
". Munscoor Nugenr Bustec. The suit was against the present 
_ Appellant, the chief Defendant, and Rance Degsumber Noanwerece, 
the second Defendant, the mother of “the @™plainant. The 
complainant sought by his plaint the possession of certain 
immoveable property described in his claim, the particulars of 
which it is unnecessary to state. He sought also to set aside a 
mortgage bond bearing date Assar, soodee Poornumashee, 1246 
fusiee, set up by the Appellant; to oust the Appellant, to 
cancel the name of the Appellant as mortgagee in the Collector’- 
records, and to recover mesne profits. 

To this suit the Defendant put in his answer. The title 
of the coyaplainant to the lands as heir was not denied by the 
answer; but the Defendant alleged his title as mortgagee (exc ept 
as to some Arr lands, the claim to which was abandoned in the 
suit, and to which it is unnecessary further to refer). The sub- 
stantial dispute between the parties was, as to the lands for 
. Which the suit proceeded, whether the Defendant could resist. 

under his title as mortgagee to the extent of that interest. the 

title of the complainant as heir and proprietor of the lands 
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enter in detail into the pleadings or 


oak Eesi | * chs uitat is sufficient to state, that in the 





result, the Sudder Ameen 
dismissed the claim 
decision, the Sudde 
substance granted. t 
far as it was abandoned, 


cided in favour of the security, and 
: Sty, but that on appeal from that 
purt decided against the security, and in 
relief asked by the plaint, except in so 















The reasons for the decision of the appellate Court are con- 
tained in their judgment. The Court says, “The question with 
which the Court have first to deal, respects the right of the 
Ranee to execute the instrument before them.” They then 
remark, “that the Bond itself assigns to the Rance a proprie- 
tory character, and that it was not amongst the Defendant's pleas 
that the A’auee actel as her son’s guardian, but that he has 
claimed for her the proprietory character, both in his answer to 
the plaint, and still more broadly and unreservedly in his 
answer to the pleadings in appeal. The Plaintiff, on the other 
hand, has throughout argued for the avoidance of the Bond, 
by denying the Afanee's proprietory title in any way ; and 
such being the issue joined between the parties, the Court, 
looking to the fact that the estates in dispute unquestionably 
devolved on the Plaintiff, to the exclusion of the anec, on the 
death of the Plaintiff's father, Raja Steobudksh Singh, have no 
hesitation in declaring that, evea on the assumption that the 
Ranee voluntarily executed the Bond, and received full consider- 
ation for it, the Bond is not binding on the Plaintiff, and that 
neither he nor his ancestral property can be made liable in 
satisfaction of it, It is needless for the Court, their inquiries being 
thus stopped sn imine, to enter on the real merits of the tran- 
saction as between the Ranee and Hunoomanpersaud Panday” 


Their Lordships collect from this judgment that the Court 
thought that a bar was interposed by the pleadings, and by the 
Ranee’s act of assumption of proprietorship, to the further 
consideration whether the Appellant's charge coukl in any 
character be sustained against the estate. 


The Court did not enter upon the question of the validity of 
the charge, in whole or in part, asa charge effected by a de 
facto Manager, or proprietor, whether by right or by wrongful 


of former charge wholly unaffected by the objection which 
they considered of so much weight. 
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title, nor advert to the fact that the charge included some items 
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HINDU LAW, 


This judgment may be considered under the following points 
of view ; 

First, Did the appe'late jurisdiction rightly construe the 
pleadings, and take a right view of the issues framed under the 
direction of the Judge, according to the practice of those 
Courts ? 

Secondly. Did it take a right view of the relation in which 
the ance intended to stand to her son's estate? And, 

Thirdly. Did it consider the point, whether the rights of 
these parties could wholly depend upon the question whether 
that relation was duly or unduly constituted ? 


On the first point their Lordships think it right to observe, 
that it is of the utmost importance to the right administration 
of justice in these Courts, that it should be constantly 
borne in mind by them that by their very constitution 
they are to decide according to equity and good conscience ; that 
the substance and merits of the case are to be kept constantly in 
view ; that the substance and not the mere literal wording of the 
issues is to be regarded; and that if, by inadvertence, or other 
cause, the recorded issues do not enable the Court to try the whole 
case on the merits, an opportunity should be afforded by amend- 
ment, andif need be, by adjournment, forthe decision of the 
real points in dispute. 

But their Lordships think that if the wording of the issues be 
carefully considered, it will be found that the issue in substance 
is, Whether the charge under the instrument bound the lands. 
The words in which the Principal Suddo Ameen states the issue 


‘on this point are * whether it (the mortgage Bond) ought to have 


effect against the mortgaged villages.” It was not an issue 
limited to the particular description or character in which this 


act was done, and a misdescription or error in that+ respect would 


not have been fatal to the charge. Consequently, their Lordships 


‘Cannot agree with the Sudder Dewanny Adawlnt, upon she first 


point, that the real question in dispute between these parties. 
namely, whether the charge bound the lands in the hands of the 
heir, was not substantially included in the issues, which were 
evidently intended to raise it. Neither can their Lordships adopt 


i the reasoning or the conclusion of the Suiddider Dewanny Adatolut. 


upon the second point, as to the relation in which the Rance 
mea ant to stand, and substantially stood, tothe estate of her 
J 


son. * 
> 
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rir ds Band: Oits of the people of /ndia ought to be 
* — — construed. The form of expression, the literal sense, js 
à not to be so much regarded as the real meaning of the -parties 
which the transaction discloses. Now, what is meant by the 
assumption of proprietorship on the part of the vance, which the 
judgment ascribes to her ? It is not suggested that she ever 
claimed any benehcial interest in the estate as proprietor; had 
she done so, it would have been, pro fanto, a claim adverse to her 
son ; and it is conceded by the Respondent's counsel that she did 
not claim adversely to her son. The terms of “ proprietor” and =~ 
of “ heir, when they occur, whether in deeds or pleadings, or 
documentary proofs, may, indeed, by a mere adherence to the 
letter, be construed to raise the conclusion of an assumption of 
ownership, in the sense of beneficial enjoyment derogatory to the 
rights of the heir; but they ought not to be so construed unless 
they were so intended, and in this case their Lordships are satis- 
hed that they were not so intended. They consider that the acts 
of the Ranee cannot be reasonably viewed otherwise than as acts 
done on behalf of another, whatever description she gave, to her- | 
self, or others gave to her ; that she must be viewed as a Manager, 
inaccurately and erroneously described as “ proprietor” or * heir"; 
and it is to be observed, that the Collector takes this view, for, 
whilst he remarks on the tmproper description of her as heir, or 
proprietor, he continues her name cs “ Surbcrafar.’ If the whole 
context of all these documents and pleadings be taken into consi- 
deration, and the construction proceeds on every part, and not 
on portions of them, they are sufficient, in their Lordships” judg- 
ment to show the real character of her proprietorship, 

Upon the third point, it isto be observed that under the 
Hindoo Law, the right of a dona fide incumbrancer who has taken 
from a de facto Manager a charge on lands created honestly, for 
the purpose of saving the estate, or for the benefit of the estate, 
is not (provided the circumstances would support the charge had 
it emanated from a de facto and de jure manager) affected by the 
want of union of the de facto, with the de jure title. Therefore 
had the Ranee intruded into the estate wrongfully, and even 
practised a deception upon the Court of Wards, or the Collecter, 
exercising the powers of a Court of Wards, by putting forth a case 
of joint proprietorship in order to defeat the claim of a Court of 
Wards to the wardship, which is the case that Mr. Wagram sup- 
posed, it would not follow that those acts, however wrong, 
would defeat the claim of the incumbrancer. The objection, 
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HINDU LAW. 


then, to the Aan-ve's assumption of proprietorship, in order to get —— 


the management into her hands, does not really go to the root of SHunocoman m ER 
the matter, nor necessarily invalidate the charge ; consequently, PARE s 
even had the view which the Sudder Dewanny Adawiut took ofthe Mussumat Babooee 

i , Munraj Koonweree. 
character of the Hance’s act, as not having been done by her as 


guardian, been correct, their decision against the charge without 


further inquiry would not have been well-founded. It would 


not have been accordant with the principles of the Hindoo Law, 


as declared in Coic. Dig, vol. i, p. 302, and in the case of 
rupee Churan Burral V. Mussammaut Ishuree Lukhee Dibta,(") 
and as illustrated by the case cited for the Appellant in : 
the argument, against the authority of which no opposing 
decision was cited. Their Lordships, however, must not be- 
understood to say, that they see any ground of probability for 
the assertion, that the ance really meant to deceive the Court 
of Wards. or the Collector exercising its authority, by any consci- 
ously false description of herself. The title to this ay cannot 
readily be supposed to have been unknown im the Collector's 
office, nor is it probable that the anec could have deceived the 
office by such a false description of herselt. 

It is a circumstance worthy of remark, too, that the complain- 
ant does not ascribe this conduct to her in his plaint. The case 
that the plaint makes is not that she intruded upon him 
and assumed proprietorship; the plaint itself says she had 
possession as guardian, that is, as managing in that character ; 
and on a review of the whole pleadings and documentary 
evidence, and of the probabilities of the case, their Lordships 
think it a strained and untrue construction to assign any 
other character to her acts than that which the plaint 
ascribes to them, notwithstanding the use of terms inconsistent 
with it. For these reasons, their Lordships think that the judg- 
ment of the Sudder Dewanny Court cannot be supported on the 
grounds which that Court has assigned. 

It then remains to be considered whether the judgment is 
substantially right, though the reasons assigned for it are not 
satisfactory or sufficie 

If the evidence discloses, as it is contended for the Respondent 
that it does disclose, no Arima facie case of charge at all on this 
ancestral estate, then, asthe only bar tothe resumption by the 
heir of his estate is the alleged mortgage title over it, the prooi 


(') 3 Sud. Dew, Adaw. Rep. 93. 
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of which lies on the mortgagee, the complainant's title to the estate, 
tothe mesne profits, and to the other relief, is made out ; but if, on 
the other hand, the evidence discloses even a prõná facie case of 
Muss imat Rabooce charge, some inquiry at least ought, as it seems to their Lordships, 
— * to have been directed. 
"g The question then next to be considered is, whether a prada 
l facie case ofa subsisting charge is made out by the Appellant, 
This question involves the consideration of two points: first, the 
actual factum of the deed ; and, next, the consideration for it. 
First, as to the factum. The execution of the Bond by the ) 
Ranee is stated by several of the attesting witnesses. It was t 
argued, however, on behalf of the Respondent, that the Court 
Si ‘ought not to act on their evidence. Some discrepancies, —such, 
however, as are not unfrequently found in honest cases in native ig 
testimony,—were dwelt upon, Zhe Sudder Ameen, who decided 
this case originally, has made some pertinent remarks on the 
confirmation which circumstances give to the oral evidence that 
the Bond is the deed of the Rance. The decision by a native 
Judge, possessing the intelligence which this judgment of the 
Sudder Ameen evinces, on a question of fact in issue before him, 
is, in the opinion of their Lordships, entitled to respect ; he must 
necessarily possess superior knoWledge of the habits and course 
of dealing of natives, and that knowledge would be likely to lead 
him to a right conclusion upon a question of disputed fact. The 
Sudder Ameen, observes, in substance, that possession went along 
with this Bond, and that the mortgagee was inscribed in that 
character as proprietor on the records of the Collector. He was, 
therefore, put in possession as mortgagee, and was publicly known 
as mortagagee in the Collector's office. 

It is to be observed further, that his receipt of the rents and 
profits of the lands included in this conveyance would diminish, 
pro tanto, the annual income of the estate, which w ould come to be 

administered by the Ranee, and that this state of things continued 
for several years after the execution of the Bond. The Ranee’s © 

ignorance, then, of such title, possession, receipt, and diminution, 

- is, as the Sudader Ameen justly observes, not a probable supposi- 
* tion. It could be rationally accounted for only on one supposition \ 
—that the Ranee was a mere cypher, and entirely ignorant of 
that which was done in her name. This, however, does not 
appear to have been the case: she herself denied it on a subse- 
quent contest as to the managership ; and the act of the Collector 
in his decision upon that dispute, in putting her into the 
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HINDU LAW. 


ment, confirms her own statement of her capacity. Had 


her incompetency been of so flagrant a character, as the above 


hypothesis demands to be attributed to her, it is not reasonable to 


Suppose that it would have been unknown in the Collector's office, 


nor is it reasonable to suppose that the management would have 
been confided to her had such keen her character. It was argued, 


indeed, that she may have become by that time capable ; but it is 


to be observed that a long course of neglect and mismanagement. 
which is attributed to her, would not be a school of improvement. 
It was argued that the complainant was not to be bound by 
the Aanee's allegations of her own competency ; that she had 
tasted the sweets of management, and would desire their conti- 
nuance. Certainly the complainant is not to be bound by her 
assertion ; but it is not the assertion that is relied on as confirma- 
tion. What is relied on is the result of the contest, and the 
acknowledgment of her as one competent to the management 
of the estate by an officer interested in its right administration. 
Their Lordships cannot but concur with the Sudder Ameen 
in thinking that these circumstances do materially confirm the 
story of the attesting witnesses as to the Ranee’s execution of the 
deed. Thestory of her non-execution of it is based, in a con- 
siderable degree, on a supposition of her incapacity. That the 
deed is hers, is, in the opinion of their Lordships, further con- 
firmed by the great improbability of the history which some of 
the witnesses of the Respondent give as to the factum of the 
instrument. The story told by the witnesses, Zera Lal and 
Gya Pershad Patuk, is so destitute of probability, so little 
in harmony with the ordinary conduct of men in like 
circumstances, that their Lordships can place no reliance 
upon it. According to the case of the Respondent, this 
Bond was fraudulently executed in the name of the Rance, 
Without her sanction or knowledge, in order to, fx a 
false charge of Rs. 15,000, in the Defendant’s favour, on the 
property of the infant Maja. The Defendant and several 
associates? were, according to this story, conspiring together for 
this object. According to the witnesses, who give nearly ver bairn 
the same account of the transaction, these conspirators had wit- 
nesses ready, though not present, who were to attest consciously 


the false deed as true ; yet such is at once the impatience and the 


folly Of these conspiring parties, that every one of the witnesses, 
each of whom i is described as dropping in by chance as tt were, is 
solicited without any assigned adequate motive, and with no 
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-~ 
Ifunocoman Persaud 
Panday. 


v. 
Mussumat Babooce 
Munraj Koonweree 
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p revious asini eA to this fraud by conscious- 
ay: attesting the false deed as true. Each witness. declines, and i 
each is entreated to secrecy ; and each preserves the secret invio- ^ 
late, contrary to duty, and without any assigned motive for secrecy. 
The communication and the concealment are both without 
motive according to the account which is given us. And the 
story of this utterly needless communication of his crime, is told 
of a man used to business, intelligent, and described by the Res- 
pondents as the habitual accomplice of crafty and designing men, 
the Aardas, in acts of fraud. ‘ 
Taking the whole circumstances as to the factum of this in- 
strument into consideration, their Lordships concur in the finding 
by the Sueafer Ameen as to it. 
Next, as to the consideration for the Bond. The argument 
for the Appellant in the reply, if correct, would indeed reduce the 
matter for consideration to a very short point; tor according to 
that argument, if the facium of a deed of charge by a manager for 
an infant be established, and the fact of the advance be proved, 
the presumption of law is printd facie to support the charge, and 
the onus of disproving it rests on the heir. For this position a 
decision, or rather a dictum of the Sudder Dewanny Adawilut 
at Agia, in the case of Oomed Rat V. Heera Lalli") was 
quoted and relied upon. But the dicium there, though | 
general, must be read in connection with the facts of , 
that case. It might be a very correct course to adopt with 
reference to suits of that particular character, which was one 
where the sons of a living father were, with his suspected 
collusion, attempting, in a suit against a creditor, to get rid of 
the charge on an ancestral estate created by the father, on the 
ground of the alleged misconduct of the father in extravagant 
waste of the estate. Now,it is to be observed that a lender of 
money may reasonably be expected to prove the circumstances 
connected with his own particular loan, but can not reasonably be 


s expected to know or to come prepared with proof of the antece- 
TEk dent economy and good conduct of the owner of an ancestral 
—* estate; whilst the antecedents of their father’s career would be 

J R more likely to be in the knowledge of the sons, members of the 





same family, than of a stranger ; consequently, this dicrum may 
perhaps be supported on the general principle that the allegation i 
and proof of facts, presumably in his better knowledge, is-to be 


() 6 Sud. Dew., N. W. Ps 218. 
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Piboked for from the party who possesses that better kilowledge, as ee 
well as on the obvious ground in such suits of the danger of Mabank Persaud 
collusion between father and sons in fraud of the creditor of the — 


former. But this case is of a description wholly different, and the  Mussumat Babooee 
dictum does not profess to be a general one, nor is it so to be ane a 
regarded. Their Lordships think that the question on whom 

does the onus of proof lie in such suits as the present, is one not - 

capable of a general and inflexible answer. The presumption 

properto be made will wary with circumstances, and must be 

regulated by and dependent on them. Thus, where the mortga- 

gee himself with whom the transaction took place, is setting up 

a charge in his favour made by one whose title to alienate he 

necessarily knew to be limited and qualified, he may be reasonably 

- expected to allege and prove facts presumably better known to him 

than to the infant heir, namely, those facts which embody the 

representations made to him of the alleged needs of the estate, 

and the motives influencing his immediate loan, 

It is to be observed that the reprensentations by the Manager 
accompanying the loan as part of the res gestae, and as the con- 
temporaneous declarations of an agent, though not actually 
selected by the principal, have been held to be evidence against 
the heir ; and as their Lordships are informed that such prema 
facte proof has been generally required in the Supreme Court of 

Wiculia between the lender and the heir, where the 
lender is enforcing his security against the heir, they 
think it reasonable and right that it should be re- 
quired. A case in the time of Sir Edward Hyde Fast, 
reported in his decisions in the znd volume of Mo dley's “Digest,” 
seems the foundation of this practice. (See also the case of 
Braon x. Ramkunaece Dutt '). 

It is obvious, however, that it might be unreasonable to 


_ require such proof from one not an original party, after a lapse 


of time, and enjoyment and apparent acquiescence consequently . 
if, as isthe case here as to part of the charge, it be created by 
substitutidn of a new security for an older one, where the con- 
sideration foran older one was an old precedent debt of an 
ancestor not previously questioned, a presumption of the kind 


contended for by the Appellant would be reasonable. The case 
before their Lordships is one of a mixed character ; the existing 


security represents loans and transactions at various times and 
under varying circumstances: it is a consolidating security ; 
and as to part, at least—namely, the ancestral debt—there is, 
‘ st Sud, Dew, Adaw, Rep, 791. 
2 
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tl at binds the estate. It is unnecessary to the decision to 


pursue the inquiry as to the other items of charge, but that 


part of it which relates to the advance for payment of the revenue 
seems to be at least prima facie proved against the estate. And, 
as to the whole charge, there is also at least prima facie evidence 
in the admissions of the Plaintiff, proved by several witnesses, 
uncontradicted on the point. As to the debt of the ancestors, 
it was said that it was already secured, and that the estate being 
ancestral, could not, according to the law current in the North- 
Western Provinces, be charged, in the hands of the heir, for an 
ancestor’s debt. But it is to be observed as tothe change of 
security, that there was a reduction of interest ; it 1s, therefore, a 
transaction, prima facie, for the benefit of the estate ; and 
though an estate be ancestral, it may be charged for some 
purposes against the heir, for the father’s debt, by the father, 
as, indeed, the case above cited from the 6th volume of the 
Decisions of the Sudder Dewanny Adawlut, North-Western 
Provinces, incidentally shows. Unless the debt was of such a nature 
that it was not the duty of the son to pay it, the discharge of 
it, even though it affected ancestral estate, would sti!l be an act 
of pious duty inthe son. By the Hindoo law, the freedom of 
the son from the obligation to discharge the father's debt, has 
respect to the nature of the debt, and not to the nature of 
the estate, whether ancestral or acquired by the creator of the 
debt, Their Lordships, therefore, are clearly of opinion that 
a prima facie case of charge for something was made out ; and 
it is not necessary to determine, nor, indeed, have their Lordships 
the necessary facts before them to enable them to determine, 
for how much, if for anything, this deed must ultimately stand 
as a security. 

One point remains to be considered, namely, whether, in 
taking the account between these parties, the Defendant is to 
be charged, as mortgagee in possession, with the actual.rents and 
profits, or only with the rent fixed by the potiah. It is 
said for the Appellant, that othe Sudde: Dewanny Adawiut did 
not set aside the fotta#. In terms they certainly did not, But 
their Lordships think that it was part of one mortgage-security, 
consisting of several instruments of equal date with the mortgage 
Bond; and that it was intended to create, not a distinct 

estate, but only a security for the mortgage-money, Mr. Palmer 
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contended that a stipulation such as this fotfa/ evidences, may stand kia 
in Jadia between mortgagor and mortgagee, and that the Regula- Hunooman Persaud 
tions as to interest do not touch such a case. The Regulations pro- Panday, 


Pe 
vide for the case of an evasion of the law as to interest by invalida- Mussumat Babooec 
| aS : * | Manraj Koonweree. 
ting the mortgage security,and forfeiting theclaim of the mortgagee 
to his principal and interest : but Mr. Palmer contends that 
- where there is no such evasion, and a bona fide and fair rent is 
fixed upon as representing, communibus annis, the rents and 
profits of the estate, the Court ought to stand on that, the agree- 
ment of the parties, and not to direct the taking of the acc- 
ounts between the mortgagor and mortgagee on any other basis. 
Itis certainly possible that, by reason of the provision that 
the rent shall be a fixed one, notwithstanding losses and 
casualties the mortgagee might be a loser, in his character of 
lessee, on an account calculated on this basis ; but, notwithstand- 
ing that contingency, their Lordships think that, as it was not 
meant that the principal should be risked, it was virtually a 
provision to exclude an account of the rents and profits, and 
that the decree of the Sudder Dewanny Adawlut, directing an 
account of the actual rents and profits therefore, proceeds on 
the right principle, and is in accordance with the true nature of 
the security and the spirit of the Regulations. 

In the case of Roy /uswunt Lalli ~v. Sreekishen Lall,(") 
the Court seems to have thought that where a mortgage lease Was 
granted, and whilst the term was running, the mortgage account 
could mot be taken ; but-it appears from that case, that in former 
decisions of that Court not reported, where the lease had expired, 
the Court directed the account to be taken on the ordinary footing 
of the receipt of rents and profits of the mortgaged estate. 
Their Lordships think that, under the Regulations, unless the 
principal is meant to be risked, and is put in risk, the estate 
created as part of a mortgage security, whatever be its form or 
duration, can be viewed only as a security for a mortgage debt. 
and must be restored when the debt, interest, and costs are 
satisfied by receipts. 

Upon the whole, their Lordships are of opinion that the cause 
must be sent back for further inquiry. They think it desirable, 
however, in order to prevent a future miscarriage. to state the 
general principles which should be applied tothe final decision 
of the case. 

The power of the Manager for an infant heir to charge an estate 

(*) Decisions of the Sud. Dew, Adaw., t852, Vol. rg, p. $77. 
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the benefit of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, in order 
to benefit the estate, the jond fde lender is not affected by the 
precedent mismanagement of the estate. The actual pressure on 
the estate, the danger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to be regarded. 
But of course, if that danger arises or has arisen from any mis- 
conduct to which the lender is or has been a party, he cannot 
take advantage of his own wrong, to support a charge in his own 
favour against the heir, grounded on a necessity which his wrong 
has helped to cause. Therefore, the lender in this case, unless he 
is shown to have acted ma/d fide, will not be affected, though it 
be shown that, with better management, the estate might have 
been kept free from debt. Their Lordships think that the 
lender is bound to inquire into the necessities for the loan, and to 
satisfy himself as well as he can, with reference to the parties 
with whom he is dealing, that the Manager is acting in the 
particular instance for the benefit of the estate. But they 
think that if he does so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably-credited 
necessity is not a condition precedent to the validity of his 
charge, and they do not think that, under such circumstances, 
he is bound to see to the application of the money. It is 
obvious that money to be secured on any estate is likely to be 
obtained on easier terms than a loan which rests on mere personal, 
security, and that. therefore, the mere creation of a charge 
securing a proper debt cannot be viewed as improvident 
management ; the purposes for which a loanas wanted are often 
future, as respects the actual application, anda lender can rarely 
have, unless he enters on the management, the means of control- 
ling and rightly directing the actual application. Their Lord- 
ships do not think that a dod fide creditor should suffer when 
he has-acted honestly and with due caution, but is himself 
deceived, 

Their Lordships will, therefore, humbly report to Her Majesty 
in the following terms :— 

“Their Lordships are of opinion that the unce ought to be 
deemed to have executed the mortgage Bond, dated Assar Sondee 
Prornamashee, in the pleadings mentioned, as and in the character 
of guardian of the infant La/ /uderdowun Singh, 
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“sat their — therefore, are of opinion that the 
ai — Sudder Courts respectively ought to 
‘cause remitted to the Swdder Court, with 
— aR be made into the several matters aforesaid, n 
su ch ‘accounts be taken and such other inquiries made 
= to such matters and to the circumstances of the 
may ! e found to be necessary and proper, with directions 
e Sudder Court do proceed therein as may be just, 
resp to the said mortgage Bond and the several 
sof even date therewith; and that the costs of the 
sin Seis cause, to be dealt with by the Sudder 
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RAMKISHORE ACHARJ CHOWDHURY. 


( Reported 10 Moore's Indian Appeals, 279, S. C. 3 Weekly 
Reporter, Privy Council, 15.) 


The Onoomuttee puttio (deed of permission) of 1819 referred 


to in the judgment was in these words ; 
-= 


* A “Gour Kishore Surma 
“Ry the pen of Ram Nursing Surma. 
| “To the abode of all goodness, Chundrabullee Debia. 


“This is an Onoomuttee putiro, (deed of permission) to the 
following purport :—Prior to the birth of a male child from 
your womb, I had executed in your favour an Onoomutice puttro 
on the subject of your receiving (an) adopted son. Subsequently, 

- by the will of God, you have given birth to a male child. 
Stll, having regard to the future, I have again given you 
permission. If, which God forbid, the male child of your body 
be non-existent, then you will adopt a son from my race (guira), 
or from a different race (goña), for the purpose of performing 
mine and your srad/ and other rites, and for the sheha (service) 
of the Gods and for the succession to the Zemindary and other 
property ; on which, if the adopted son be non-existent, which 
God forbid, then you shall, according to your pleasure, on the 
failure of one, adopt other sons in succession, to avoid the 
extinction of the pinda (funeral cake or offering); that daftaka 
(adopted) son shall be entitled to perform your and my srad/, etc. 
and that of our ancestors, and also to succeed to the property. 


To this end I execute this Onoomuttee puttro. Dated the 25th 
Kartic, 1226 B. S." 


f —— Tue Ricut Hon. Lord Kincspowy,. 
MH The appeal in this case arises out of a suit brought by the 
on Respondent, Kam Kishore, to recover certain estates in Bengal, 


which were claimed by and were in the possession» of the 
Appellant and of Rayendro Kishore, whom she alleged to be her 
adopted son. 

The facts, so far as they are necessary to make our judgment 
intelligible, are these :— 


Gour Kishore Achar, being the owner of considerable estates 











í HINDU LAW. 


in Bengal, died in the year 1821. He left surviving him a widow 
-named Chundrabullee Debia and an only son named Bhowanee 
Kishore. i 

At the time of his father’s death, Bhowance Kishore, who 
succeeded as his heir, was about four years of age. He attained, 
however, his majority, and married the Appellant A/oobun Debra. 
He died in the month of August, 1840, being then about twenty four 
years old. He left no issue, and Ahachun Debra, his widow, be- 
came the heir of his property, as well ancestral as of other estates 
which had been purchased with his own money during his life. 


Immediately upon the death of Bowance Kishore, an instru- 
ment was set up, as being his Will, by Chnndrabullee Debia, his 
mother, and Afooiun Debra, his widow. By this instrument, 
power to adopt a son was given to Bhoobun Debia, and until 
such adoption was made, the income of the estates was given to 
Chundrabullee Debia and Bhochun Debra. 

* Under this alleged Will, these two ladies took possession of 
the estates of Bhowanee Kishore, and remained in the enjoyment 
of them for nearly four years. 

In December, 1843, Bhoobun Debia professed to exercise the 
power alleged to have been given to her by the instrument 
already referred to, and adopted a boy called Rajendra Kishore. 

Upon this, a quarrel appears to have arisen between Chundra 
nulles Dehia and Bhostun Dedra, and Chundrabullee Dehia alleged 
phat the supposed Will of Phowanee Kishore, under which she 
had so long been in the enjoyment of halt his property, was a 
forgery, and had not been made till after his death, and that 
Bhaobun had no power of adoption. She further set up an instru- 
ment called an Ovoomuttee putiro, or deed of permission, by which 
she alleged that a power to adopt a son had been given to her by 
her husband, Gow Kishore, in his life-time, and which power, in the 
events which had happened, she claimed a right to exercise. 

She accordingly adopted, or professed to adopt, the Respond 
ent, Ram Kishore, as the son of Gonur Kishore, her late husband. 

Bhoobua Debia, on behalf of Rajendra Kishore, her adopted 
son, having obtained possession of all the property of Bhowanee 

“Kishore, the suit in which the present appeal was brought, was 
p instituted in 1852, in the Zra Court of Mymensing, by a next 
friend of Ram Kishe, on his behalf, against Bkoobun Debra and 
Rajendra Kishore, and certain other persons, the Plaintiff claim- 
ing, as the adopted son of Gour A‘shore, the whole property, 
ancestral and acquired, of Bhowauce Kishore. To this strit 
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Chundrabus * gigi aas K Derendant, instead of suing as 
iP aintiff, € on behalf of her son ; that course being adopted prob- 

ably with a view to. avoid any prejudice which might arise from 
Tai EENE of her previous conduct with the title now set 
up for hér son. | - 


When the case came before the Sudder Ameen, he was of 
opinion that the Plaintiff must recover upon the strength of his 
own title, and that ifsuch title failed, it was unnecessary to 
decide upon the case of the Defendants. 

He was of opinion that the Plaintif had failed to prove his 
title, and he, therefore, dismissed the suit, expressing at the same 
time a strong opinion in favour of the Defendant's adoption. 

* He awarded the costs of the suit to the Defendants, with the 

exception of Chundrabullee Debia, whom he held to be really the 
~ promoter of the suit. 

| From this decision there was an appeal to the Sudder Dewanny 

of Calcutta. The case was heard upon several different occasions. 

j Finally, the Judges were unanimously of opinion that the adop- 

tion of Rajendro Kishore was invalid, and that the Will of 

Bhowance Kishore, purporting to create the power of adoption, 





; was a forgery. They were equally unanimous in holding that 
the Onoomutice puttro of Gour Arshore wasa genuine and valid 
— instrument, and that if the power to adopt continued at the time 


when Chundrabullee Derbia professed to execute it, there had been 
a valid adoption. One of the Judges was of opinion that the 
power was gone, and that the adoption was invalid. The 
other two were of opinion that the power existed at the time 
a of the adoption, and a decree was made, therefore, in favour of 
the Plaintiff as to the ancestral property of Bhowance Kishore, but 
not as to his self-acquired property ; and the costs of the parties 
were ordered “to be borne by them in proportion to the amount 
of the property decreed or dismissed.” 

The case now comes before us on appeal by BAnobun Debia, 
as representing her own rights and the rights of ason whom she 
had adopted in lieu of Rajendro Kishore, who is dead,* and on a 
cross-appeal by Ram Arshore, complaining that the decree in his 
_ favour ought to have included the self-acquired property as well 
as the ancestral property of Bhowanee Kishore. 

On the hearing of these appeals, we expressed a clear opinion, 
without calling on the Respondent's Counsel, that the Court below 
was right in holding that the alleged Will of Bhawance Kishore 
was a forgery. The evidence is irresistible that it was contrived 
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by the different members of his family after his death, in order 
to give effect to an arrangement which they considered would be 
for the common benefit. This being so, and no power of adoption 
having been proved or alleged to have been given by parol, 
the adoption of Rajendro Kishore and of the son now substituted 
for him, must of course be held in this suit to be invalid. 

The next question is, as tothe validity of the adoption of 


| Ram Kishore. We see no reason to dissent from the opinion of 


the Court below upon the facts of the case, that the Onoo- 
muttce puttro of Gour Kishore is a genuine instrument, and that, 
supposing the powers given by it to have been in force when the 
adoption under it took place, the adoption was good ; but we 
think it unnecessary to examine into the genuineness of this in- 
strument, as we are of opinion that at the time when CAéuudrabullee 
Dedia professed to exercise it, the power was incapable of 
execution, 

It will be necessary to go into this part of the case with some 
minuteness. 

It appears that some years before the birth of Avowanee, 
and in the year, 1811 of our era, Gour Kishore being then childless, 
and anxious, as Hindoos generally are, to provide a son by adop- 
tion, if he should have no natural-born son, executed an Onoomuttee 
futtro on the 30th of March, 1811, by which he gave power of 
adoption to Chundrahuliec, his wife. 

In 1819, two years after the birth of ABéowanee, he executed 
the instrument on which the present question depends, which is in 
these words. [His Lordship read the deed, ante, p. 14.] 

The first question which arises is as to the construction of this 
instrument. It seems to have been considered by the two Judges 
of the Sudier Court, who decided in favour of the Respondent 
(certainly by one of them), that the document was to be regarded 
as a Will, and as containing a limitation, on failure of male issue of 
the Testator in the life-time of Chundrabullee Debia, of the estate 
of the Testator, to ason to be adopted by Chundrabullee Dedsa, 
as a persone designata » and one of the Judges, in a very elaborate 
argument, refers to Mr. Fearne’s celebrated treatise on Contingent 


_ Remainders, in order to show that such adevise by the English 
law would be valid. There `s no doubt that by the decision of 


Courts of Justice, the testamentary power of disposition by 

Hindoos has been established within the Presidency of Bengal ; 

but it would be to apply a very false and mischievous principle 

fit were held that the nature and extent of such power can 
3 
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r he: verned by — Apae hp ithe? Ce ca England. ‘Our 
o sys tem is one of the most artificial character, founded ina great 
degree on feudal rules, regulated by Acts of Parliament, and 
adjusted by a long course of judicial determinations to the wants“ 
of a state of a society differing as far as possible from that which 
prevails amongst Hindoos in ndia. A 
_ But their Lordships are quite satisfied that there is in this case 
no room for the application of any such doctrines. The instrument 
before us is merely what it purports to be, a deed of permission 
to adopt ; it is not of a testamentary character, it was registered 
as a deed in the life-time of the maker ; it contains no words of 
devise, nor was it the intention of the maker that it should con- 
tain any disposition of his estate, except so far as such disposition 
à might result from the adoption of a son underit. He mentions 
* the, objects which induced him to make the deed—religious 
: motives, the perpetuation of his family, and the succession to his 
property ; but it was by the adoption, and only by the adoption, 
3 > that those objects were to be secured, and only to the extent 
in which the adoption could secure them., 
The main ground of the decision in the Court below appears, 
therefore, to fail, and this instrument must be construed, and its 
; effect must be determined, in just the same way as if it had been 
made in one of the Provinces of /ndra, in which the power of 
testamentary disposition is not recognized. 

How, then, is the deed to be construed when we regard it 
merely as a deed of permission to adopt ? What is the intention 
to be collected from it, and-how far will the law permit such inten- 
tion to be effected ? It must be admitted that it contemplates 
the possibility of more than one adoption ; that it shows a 
€ strong desire on the part of the.maker for the continuance of a 
, person to perform his funeral rites, and to succeed to his property 5 





- and that it does not in express terms assign any“ limits -to-the | 


period within which the adoption would be made. But it is plain | 
f | that some limits must be assigned, It might well have been that | 
* Bhowanee had left a son, natural-born or adopted, and that 
such son had died himself, leaving a son, and that such son had 
attained his majority in the life-time of Chundrabullee Debia. Wa 
could hardly have been intended that after the lapse of several — 
successive heirs a son should be adopted to the great-grand-father 
of | the last taker, when all the spiritual purposes of a son, 
according to the largest construction of them, would: fave been 
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~ But whatever may have been. the intention, would the law 
allow it to be effected ? We rather understand the Judges below 
to have beew of opinion that if Bhowanee Kishore had left a son, 
or if a son had been lawfully adopted to him by his wife under a 


power legally conferred upon her, the power of adoption given 


to Ckundrabullee Debia would have been at an end. 

But it is difficult to see what reasons could be assigned 
for such a result which would not equally apply to the case 
before us. 

In this case, Bhowanee Kishore had lived to an age which 
enabled him to perform—and it is to be presumed that he had 
performed—all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property as heir ; 
he had full power of disposition over it ; he might have alienated 
it; he might have adopted a son to succeed to it if he had no 
male issue of his body. He could have defeated every intention 
which his father entertained with respect to his property. 

On the death of Bhowance Kishore, his wife succeeded as heir 
to him, and would have equally succeeded in that character in exclu- 
sion of his brothers, if he had had any. She took a vested estate, 
as his widow, in the whole of his property. It would be singular 
if a brother of Bhowance Kishore, made such by adoption, could 
take from his widow the whole of his property, when a natural- 
born brother could have taken no part. If Ram Kishore is to 
take any of the ancestral property, he must take all he takes by 
substitution for the natural-born son, and not jointly with him. 

Whether under his testamentary power of disposition Gour 


_Kishore could have restricted the interest of Bhavance Kishore in 


his estate to a life-interest, or could have limited it over (if his 
son left no issue male, or such issue male failed ) to an adopted 
son of his own, it fs not necessary to consider; it is sufficient 


to say that he has neither done nor attempted to do this. 
. The question is, whetherthe estate of his son being unlimited, 


and that son having married and left a widow his heir, and 


that heir “having acquired a vested estate in her husband's 
property as widow, a new heir can be substituted by adoption 
who is to defeat that estate, and take as an adopted son what 
a legitimate son of Gour Atshore would not have taken. 

‘This seems contrary to all reason and all the principles of 
Hindoo law, as far as we can collect them. 
| Tt must be recollected that the adopted son, as such, takes by 
inheritance and not by devise. Now, the rule of Hindoo law is 
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widow's estate. On her death, the person to succeed will again 
be the heir at that time of Bhowanee Kishore. 

If Bhowanee Kishore had died unmarried, his mother, 
Chundratullee Dedia, would have been his heir, and the question 
of adoption would have stood on quite different grounds. By 
exercising the power of adoption, she would have devested no 
estate but her own, and this would have brought the case within 
the ordinary rule ; but no case has been produced, no decision 
has been cited from the Text-Books, and no principle has been 
stated to show that by the mere gift of a power of adoption 
to a widow, the estate of the heir of a deceased son vested in 
possession, can be defeated and devested. 


The only case referred to in the argument before us, or in 


the judgment below, as tending in that direction, is that of 
Lackinarain Tagore, reported by Sir Æ. Macnaghten, “Considera- 
tions on Hindoo Law,” p. 168 ; but it is incontestable that in that 
case the disposition depended wholly on the testamentary power. 
The authority to adopt was only subsidiary to the disposition of 
the property. The Will of Lackinarain Tagore is set forth in 
full in No. 5, p. 9, of the Appendix to Sir Æ. Macnaghten's work. 
It is termed a Will ; it appoints an Executor; it disposes of the 
whole estate; gives various legacies; gives the residue to the 


child of which his youngest wife was pregnant, whether a son or’ 


a daughter, in which latter case it would obviously break the 
legal order of succession ; and directs that at that child’s death 
the adoption of ason shall take place. We have already said 
that we express no opinion as to the power of Gour Kishore to 
have made the disposition now insisted on by the Appellant by 
devise of his estates, but we find no such devise in the instrument 
which he has executed. 

An additional difficulty in holding the estate of the widow of 
Bhowanee Kishore to be devested may, perhaps, be fouud: in the 
doctrine of Hindoo law, that the husband and wife are one, and 
that as long as the wife survives, one-half of the husband survives ; * 

but it is not necessary to press this objection. 

Upon the whole, we must humbly report to Her PIRR our 
opinion on the original appeal that the Plaintiff's suit ought to be 
dismissed ; but, inasmuch «as the main expense of it has ‘been 


— occasioned by the Appellant setting up a state of facts which has 
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was “se —— of Bhoobun Moyee and Chundraballee, Bilma 
‘at-grandson of Chundrabullec’s grand-father whose claim, however, 
a of the existence of a nearer heir to Bhowance Kishore in the 
AR ie adopt l son of Chundrabullee’s father. AN the important cases on 
sks pol it decided in the principal case will Le found referred to and dis- 
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PEER NATCHIAR 
U. 
RAJA OF SHIVAGUNGA. 


[Reported in 9 Moore's Indian Appeals, 539 5 
NAE AT a PNE S 


THE Ricut Hox. THE Lorp JUSTICE TURNER. 


The subject of this appeal, and of the long litigation which has 
preceded it, is the Zemindary of Shivagunga, in the District of 
Madura and Presidency of Madras. 

This Zemindary is said to have been created in the year 1730, 
by the then Naétod of the Carnatic, in favour of one Shasa- 
varna, on the extinction of whose lineal descendants in 1801, it was 
treated as an escheat by the East India Company, which had then 
become possessed of the sovereign rights of the Maéod of the 
Carnatic, and was granted by the Madras Government to a person 
whom we shall distinguish by one of his many names, as Gowery 
Vallabha Taver. He had an elder brother, named Oya Taver, 
who pre-deceased him, dying in 1815. The Zemindar himself 
died on the 19th of July, 1829. 

He had had seven wives, of whom three only survived him. 
Of the deceased wives, the first had a daughter (since dead), who 
left a son named Vadooga Taver : the second had a daughter named 
Bootaka Natchiar ; the third had two daughters, Kota Naichiar, 
and Aatama Natchiar, the present Appellant ; and the fourth was 
childless, The three surviving widows were Anga Mootoo Nat- 
chiar, Purvata Natchtar, and Moston Verey Natchiar. Of these 
Purvata Natchiar was enceinte at the time of her husband's death, 
and afterwards gave birth to a daughter, named Sowmra Natchras 
The two others were childless. 

Oya Taver, the brother, left three sons, of whom the eldest 
was named JAfoottoo Vadooga. 

The Zemindary is admitted to be in the nature of a Pyincipality 
—impartible, and capable of enjoyment by only one member of 
the family at atime. But whatever suggestions of a special cus- 
tom of descent may heretofore have been made (and there are 
traces of such in the proceedings), the rule of succession to it is 
now admitted to be that of the general Hindoo law prevalent in 
that part of Jidia, with such qualifications only as flow from the 
impartible character of the subject. 
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Hence if the Zemindar, at the time of his death, and his 1863. 

nephews were members of an undivided Hindoo family, and the = Katamanatehiar 
_ Zemindary, though impartible, was part of the common family Raja of — 
property, one of the nephews was entitled to succeed to it on the 

death of his uncle. If, on the other hand, the Zemindar, at the 

time of his death, was separate in estate from his brother's family, 
‘the Zemindary ought to have passed to one of his widows, and 

failing his widows to a daughter, or descendant of a daughter, = 
preferably to nephews ; following the course of succession which 

the law prescribes for separate estate. These propositions are in- 

contestable ; but Gowery Vallajha Tavers widows and daughters 

have advanced a third, which is one of the principal matters in 

question in this appeal. It is that, even if the late Zemindar con- 

tinued to be generally undivided in estate with his brother's family, 

this Zemindary was his self-acquired and separate property, and as 

such was descendible, like separate estate, to his widows and 

daughters and their issue preferably to his nephews, though the 

latter, as co-parceners, would be entitled to his share in the un- 

divided property. Upon this view of the law the question whether 

the family were undivided or divided becomes immaterial. The 

material question of fact would be whether the Zemindary was 

to be treated as self-acquired separate property, or as part of the 

common family stock, 

Whichever may have been the proper rule of succession, it is 
certain that, if not on the death of Gowery Vallatha Taver, at 
least on the failure of his male issue, being demonstrated by the 
birth of his posthumous daughter, his nephew, Afootfon Vadvoga, 
obtained possession of the Zemindary. He seems to have set up 
an instrument which in the proceedings is calleda Will. On the 
Appellant’s side this is treated as a forgery. The respondent, 
denying the forgery, does not now treat the document as a testa- 
mentary disposition, or as material to his title ; and it may, there- 
fore, be dismissed from consideration. Mfoottoo Vadooga obtained 
possession with the concurrence of various members of the family. 
and of Government and its officers. He afterwards obtained from 
the then three surviving widows the Rasinamah, or agreement. 
He continued in possession without litigation, if not without 
dispute, until his death, which took place on the 21st of July, 1831 ; 
and was then succeeded by his eldest son, Bodha Gooroe Swamy 
Taver. 

Soon after this event began the litigation concerning this 

m > property, which has now continued upwards of thirty years. Its 
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Peay sy be conveniently divided into three periods : the first 
i ni with the institution of suit, No 4 of 1832, and ending 
with | the Order of the Queen in Council in 1844 ; ; the second 
beginning from the date of that Order, and ending with the death 
of the widow, Anga Mootoo Natchiar, on the 23rd of June, 1850 ; 
and the third being that which covers the proceedings which have 
been had since Anga Mootoo Natchiar died. 

The suit, No. 4 of 1832, was brought by Pelli Natchrar, 
the daughter of Gowery Vallabha Tave: by his first wife, on 
behalf of her infant son, Moottoo Vadoaga. It claimed the 
Zemiidaiy for the infant by virtue of an Arze said to have 
been sent by the Collector to Gowery Vallabha Taver in 1822, 
according to which the succession would be to the son of a 
: daughter in preference to his widows, and e fortiori in preference 
1a to his brother’s descendants. The defence to this suit insisted 
that the Zemindairy had been granted to Gowery Vallabha 
Taver solely in consequence of his relationship to the former 
Zemindars, and was, therefore, to be treated as part of the 
* undivided family estate, and, as such, descendible to the eldest 
of the male co-parceners in preference to any descendant 
in the female line from Gowery Vallajha Taver. The reply did 
nat raise any distinct issue as to the character of the family, 
whether divided or undivided, but insisted that the Zemindary 
was to be regarded as the self-acquired and separate property 
of Gowery Vallabha Taver, and ought to pass by virtue of ‘the 
Arze to the Plaintiff. 


* In 1833, two other suits were instituted against the — 
in possession. OF these, that distinguished as No. 4 may be 
fo left out of consideration, inasmuch as the Plaintiff in it rested 
sE his title on an alleged adoption by Gowery Vallaòha Taver, of 


which he failed to give satisfactory proof. Such a title, if establish- 
ed, would of course have been paramount to the claims of either 
the nephews or the widows. 
The suit, No. 3 of 1833, is, however, the most important, with 
reference to this appeal, of the three suits now under consideration. 
. It was brought by Anga Mootoo NatchAiar, the fifth wife, and the 
elder of the three widows of Gowery Valiabha Taver. She set 
up an adoption, or guasi adoption of Gowery Vallabha Taver, by the 
widow of the last Zemrndar of the elder line, and treated this as 
the consideration, or a principal consideration, for the grant of the 
Zemindary made to him by the East India Company, and she 
insisted that M€ootfoo Vadooga Taver, on her husband's death 








— by means of iha forged Will, The defense to this suit, 
so far as it related to the title of the Zemindar in possession, 
was substantially the same as that made to the suit, No. 4 
of 1832; but it also denied the alleged forgery of the Will, 
and insisted on the Aazinamah executed by Anga Monton 
Natchiar and the other widows to Motto T Tadooga Taver. 
In her reply, Anga Mootoo Natchiar did not raise any distinct 
issue as to the division or non-division of the family. She 
submitted, as an issue of fact, that the Zemindary had been 
mes uired by the sole exertions and merits of her husband ; and 
i ¥ as an issue of law, that what is acquired by a man, without 
. s employment of his patrimony, shall not be inherited by his 
= brothers and co-heirs, but if _he dies without male issue shall 
descend to his widows, his daughters, and parents, before going 

to his brothers or remoter collaterals. 
_ These three suits were all dismissed by the Provincial Court. 
_ We have not the decree or decrees of dismissal, but it seems 
= Probable that they were heard and disposed of together. It also 
appears that, although there was not in any of them a distinct 
issue, whether Gowery Vallabha Taver and his nephews were or 
were not an undivided Hindoo family, some evidence was given 
in the suit, No. 4 of 1832, to show that he and his brother were 
s¢parate in estate. There was an appeal in each of the three 
suits, and these were heard together, and disposed of by the 
decree of the Sudder Court. That decree dismissed No. 4 of 
1833, on the ground that the Plaintiff had failed to prove his 
alleged adoption by Gowery Vallabha Taver, and it dismissed the suit 
No. 4 of 1832 on the ground that the succession to the Aeminidary 
was governed by the general Hindoo law, and not by any 
_ particular or customary canon of descent; so that, if descendible 
= as Separate estate, it would go to the widows of Gowery Vallabha 
Tever in preference of a grandson by a daughter. In the suit, 
No. 3 of 1832, it was decided, first, that as a matter of fact the 
Zemindary was the self-acquired and separate property of Gawerv 
! Vallabha Taver; secondly, that according to the opinion of 
~ the Pundits whom it had consulted, the rule of succession 
F: to the Zemindary, though self-acquired, would depend on the 
fact whether the brothers had or had not divided their ancestral 
à estate ; that in the former case it would belong to the widow, 


__ and in the latter to the nephew ; thirdly, that upon the whole 
evidence the brothers must be taken to have divided their 
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Á Natchiar, was entitled to recover the Zemindary, not havi ing 


property ; and lastly, t that the ‘Plaintiff, Anga Moataa 


forfeited her rights by the execution of the Razinamah. 

Against this decree the Zemindar then in possession appealed 
to Her Majesty in Council, The Order made on that appeal 
on the 19th of June, 1844, was that the decree of the Sudder 
Court should be reversed, with liberty to the Respondent, 
Anga Moottoo Taver, to bring a fresh suit, notwithstanding the 


- decree of the Provincial Court, at any time within three years 


from the filing of that Order in the Sudder Dewanny Adawlut. 
The grounds on which their Lordships who recommended this 
Order proceeded were, as appears from the judgment delivered 
by Dr. Lushington, that the Sudder Court had miscarried in decid- 
ing the question of division, which, was not one of the points 
reserved in the cause, nor was expressly raised upon the pleadings, 
but that the Respondent ought to be allowed to remedy 
the omission in a new suit. And their Lordships added, 
that though they could make no Order on the subject, it would 
be exceedingly desirable that it should be known to all those 
who were interested in the property that the question of division 
or non-division appeared to be the only point on which the main 
question of title to the property would ultimately depend. 

On the 2oth of August, 1845, Anga Mootoo Natchiar com- 
menced her second suit im formå pauperis. In the interim 
Rodha Swamy Taver had died, and the Zemindary had passed 
to his brother, Gowey Vallabha Taver, the father of the Res- 
pondent, and he with a younger brother were the Defendants 
tothe new suit. In her plaint the widow, after stating the 
pedigree of the family, some of the former proceedings, and the 
desire of Velu Natchiar, the widow of the last Zemindar of the 
elder line, to make Gowery Vallabha Taver, the first of that 
name whom we have mentioned, her successor, proceeds to 
allege, that with that object she had caused him and his elder 
brother, Oya Zaver, to make a partition of their ancestral pro- 
perty as early as the year 1792. The Plaintiff then excuses her 
omission to plead this fact in the previous suit by saying that she 
had been advised it was only necessary for her to show that her 
husband had been adopted by Felu Natchiar, and that the Zemin- 
dary was his self-acquisition. She then proceeds to allege, that on 
the death of Velu Natchiar,he actually became Zemindar until he 
was dispossessed by the usurpers ; on whose defeat and destruc- 
tion by the East India iss aaa he was again put into possession - 
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under their grant. She also in this suit makes the alternative 
case, that even if ño partition of their ancestral property took 
place between Gowery Vallabha Zaver and his brother, Ova Taver, 
she, as the eldest widow, was entitled to the Zemindary, as a 
separate acquisition, in preference to that brother's descendants, 
and pleads the decision, in what is called the Sandayar case, to 
prove that such is the Hindoo law, and that the opinion given in 
the former case by the Pundits to the contrary, was erroneous. 

In his answer, the first and principal Defendant recapitulated 
the several facts relied upon by Bodha Goorco in the former suit 
as constituting his title. He insisted that by the decision of the 
Judicial Committee of the Privy Council the contest was narrowed 
to the issue whether the brothers were undivided in estate or 
not, and that the Plaintiff should have rested her claim on that 
issue. He contended that there had been no partition. The 
points recorded in the suit are thus somewhat vaguely stated : 
“The Plaintiff to prove, by means of documents and witnesses, 
that division took place in 1792. As the defence is but a denial 
of this circumstance, the Defendant cannot be called upon to 
establish the negative side by direct proof. But the Defendant 
will have to prove the points mentioned in paragraphs 2 to § of 
the answer; and he is required to use, if possible, strong argu- 
ments against the points particularly spoken of by the Plaintiff.” - 
- A large body of evidence is, in fact, given by each side on the 
question of division or non-division. The case was heard by the 
Civil Judge, Mr. Baynes, whose decree is dated the 27th of Decem- 
ber, 1847. The effect of it was, that the only question really open 
between the parties was that of division or non-division ; that the 
Plaintiff had failed to prove the partition between Gowery Vala- 
bha Taver and his brother, Oya Taver; and that her suit must be 
dismissed with costs. 

Agaipst this decree, on the 6th of April, 1848, Anga Mootoo 
Natchiar appealed to the Sudder Court. The Defendant, Gowery 
Fallabha, then died, and his infant son, the present Respondent, 
came in, “and on the sth of November, 1849, Aled an answer to 
the appeal. Before the appeal was heard and on the 24th of 
June, 1850, Anga Mootoo Natchrar also died, and with her death 
ended the second stage of this long litigation. 

- On the death of Anga Mootoo Natchiar the Court seems to 
have issued a notice in the form ordinarily used on the abatement 
of an appeal by the death of an Appellant, calling upon the 
heirs of the deceased to come forward and prosecute the suit. 
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Thi s form of notice, iti is obvious, was not strictly ‘applicable to rE 
case like the present, where, upon the death of a Hindoo widow, 
the right of action formerly vested in her dev olves not upon her 
heirs, but upon the next heirs of her husband ; and to this 
circumstance may be traced some of the confusion which is 
observable in the subsequent proceedings. Such as it was, how- 

ever, the notice brought into the field three sets of claimants, 
The first consisted of Bootaka Natchtar, the daughter of Gowery 
Vallabha Taver by his second wife, and Adfa Natchiar and the 
present Appellant, his daughters, by his third wife. They claimed 
as the rightful heirs of the Zemindary, if it passed as separate 
property, next in succession to the w idow, Anga Mootoo Natchtar ; 
but considering its impartible nature,” they expressed their 
h willingness that it should be enjoyed first by Bootaka Natchiar 
Y for her life, next by Anta Natchiar for her life, and lastly by the 
v Appellant. They treated Sowmia Natchtar the daughter by the 
sixth wife, as excluded from the succession by reason of her- _ 
marriage with Bodha Gooroo, and of her being then a childless widow. 

Sowmia Natchiar, however, came forward by a separate peti- 
tion, claiming to be heiress both to Anga Mootoo Natchiar and 
the Zemindary, by virtue of an instrument alleged to have been 
executed by Anga Mootoo Natchiar in her life ume. -- 

a A third claimant was Moottoo Vadoaga, the Plaintiff in the 
dismissed suit of 1832, His contention was, that though the 
decree in that suit may have been right in preferring to his claim 
that of Anga Mootoo Natchiar, his title as grandson was never- 

i theless preferable to that of daughters, and that on the death of 

the widow he became entitled to the Zemindary. 
Counter-petitions were filed on behalf of the Respondent, 
be objecting to the revival of the appeal by any of these claimants ; 
and it is observable that he then insisted that they ought to be 
compelled to bring fresh suits for the trial of their alleged rights, 


ve in order to give him the means of alleging and proving certain 
at special matters of defence against them, of which he would not 
= have the benefit in the suit of Anga Mootoo Natchrar. 


The Sudader Court, in dealing with these claims to prosecute 
the appeal, has made three different and inconsistent orders. 

By the first, dated 21st of October, 1850, it held that none of 
the claimants could prosecute the appeal, which it directed to 
be removed from the file, but left any of them at liberty to bring 
a new action to enforce their respective claims, provided it was 
commenced before the 30th of — 1851. 








"s They all petitioned for a review of this Order ; counter 
— were filed on behalf of the Respondent ; and the Court, 

y its Order of the rst of May, 1851, notwithstanding an adverse 
— given by its Pundits on the 7th of March preceding, 
reversed its former Order, and directed the appeal to be replaced 
on the file, and the several claimants to be made supplemental 
Appellants ; resolving to hear the appeal, and, if it should be 
sustained, to determine the mode in which their rights as against 
each other ànd the Defendant should be tried. 

On the roth of Apri/, 7852, the Court, apparently of its own 
mere motion on taking up the record of the appeal, reversed 
thi: s s Order of the tst of May, 7857, and ruled that the several 

claimants could not be heard on the appeal, but might prosecute 
~ their respective rights in the Court of first instance, which Court 
i was to be guided in the admission and hearing of their claims by 
= the Regulations in force, and the appeal was again removed from 
ad _ the file. 

LF ry a ` Thereupon the Respondent shifted his ground, and by a 
a petition dated the 30th of June, 7852, objected to the last Order 
and prayed fora review of it. His contention then was, that 
the heirs next in succession to Anga Mootoo Natchtar, according 
to that course of succession, might have been admitted to carry 
on the appeal, and that it was a hardship on him to have to 
litigate his title with them in a new suit. The Court, however, 
by its proceeding of the 16th of September, 1852, adhered to its 
Order, giving at the same time a not very intelligible explanation 
of it. 

Of the three daughters of Gowery Vallatha Taver who joined 
in the first of the above-mentioned applications to the Swdder 
Court, the Appellant alone brought a fresh suit. The plaint 
was not filed until the sth of Decemédcr, 1856, but there 
- seem to. have been various intermediate proceedings before 

both the Zillah and Sudder Courts. These are referred to in 
the Appellant’s petition of appeal, but are nowhere stated in 
detail; Hèr plaint stated, that her father and his brother, 
Ova Taver, were divided in estate prior to 1801, and were 
then living separately ; that the Zemindary was granted 
s exclusively to the former, and was, therefore, his self-acquisition, 
and enjoyed by him in exclusion of his brother. 
The Appellant's title in succession to Auga Mostos Natchrar is 
thus stated — The Zemindary, whichis the self-acquisition of 
the Plaintiff's father after his division with Oya Taver, belongs 
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ath of his r — to — 
Anathi bten. — hae vole. — issue : whilst his — 
ee first: daughter, Boofaka, has no issue, and the third daughter, 
ajs Sowmia, i is a widow.” In the seventh | paragraph (though the 
point is not taken so distinctly as in the suit of Anga Mootoo 
Natchiar) she claims the Zemindary as her father's self-acquisition, 
irrespectively of the alleged partition with this brother, and the 
question of division, 

The answer took a formal objection to the suit, namely, that 
it was brought against the guardian of the infant Zemindar, 
and not, as it ought to have been, against the infant jointly with 
his guardian. It also insisted on the Regulation of Limitation 
and the decree of the 27th of December, 1847, as bars to the 
Appellant's claim. It further impeached her title as the heir next 
in succession to Anga Mootoo Natchiar in that line of succession, 
alleging that there were descendants of Gowery Vallabha Taver 
through his elder widows, and it again pleaded many of the facts 
put in issue in the suit of 1845, as constituting the title of the 
infant Zeminda:. 

The estate being then in the custody of the Court of Wards, 
„the Collector was made a Defendant, and put in a similar answer. 
x Replies and rejoinders were filed ; but without settling any issues 
or taking any evidence in the cause, the Zillah- Judge, Mr. 
Cotton, on the 25th of August, 1859, dismissed the suit, together 
with the suit, No. 4 of 1857, which had been instituted by Sorra 
WNatchias, but with which we have no concern. His reasons for 
dismissing the Appellant's suit were :—first, that upon the 
question of division she was concluded by the decree of 1847, which 
he treated as a judgment in rem, made final by the removal of 
the appeal from the file ; and, secondly, that it was clear upon 
the opinions of the Pundits, that the Zemindary, whether self- 
acquired or not, could not descend to the widow, nor, á fortiori, 
to a daughter, except in the event of the Zemindar having been 
of a divided family, 

The Appellant appealed from this decision to the Sudder 
Court, praying that the suit might be remanded for adjudication 
on the merits. Her appeal was dismissed by a decree, dated the 
sth of Nowemde:, 1859. The Snudde: Court seems also to have 
considered that by the dropping of the appeal on Anga Mootao 
Natchiar’s death the decree of 1847 had become final and, as such, 
was an effectual bar to the Appellant's claim. On the ard of 
March, 1860, the Sudder Court refused to give the Appellant 
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leave to appeal to Her Majesty in Council ; but special leave 


was afterwards given on the recommendation of this Committee. 


The present appeal is against the decree of the Sudder Rajaof Skigna 


Court of the sth of November, 1839, and its Order of the 
ard of March, 1860, and the decree of the zsth of August, 1859. 
It is also against the Order of the Swedder Court of 1852, and 


the decree of the Civil Court of Madura ofthe 27th of December, 


1847. If, therefore, the latter decree is in truth a bar to the 
Appellant's obtaining effectual relief in her original suit, 
the appeal seeks by reopening that decree to remove the bar. 
And here, before going further, their Lordships deem it right 
to remark shortly upon the extraordinary doctrine touching 


e this decree which was propounded by the Zilla Judge when 


dismissing the suit of 1856 ; because if unnoticed here, as it 
seems to have been unnoticed by the Sudder Court, it may find 
acceptance with other unprofessional Judges, and embarrass 
the course of justice in /rdia. Their Lordships would otherwise 


“think it unnecessary to observe that a judgment is not a judgment 


an rem, because ina suit by A. for the recovery of an estate 
from B. it has determined an issue raised concerning the status 
of a particular person or family. It is clear that this particular 
judgment was nothing but a judgment srfer partes ; and the only 
question which could properly arise concerning it in the suit of 18:6 
was to what extent, as such, it was binding on the Appellant. 
Their Lordships also feel constrained to observe that the various 
proceedings which have taken place since Anga Mootoo Natchiar’s 
death have signally failed to do justice between the parties, 
or to dispose of the matters in dispute between them by anything 
approaching to a regular course of trial and adjudication. When 
Anga Moatoo Natchtar died, the decree of 1847 was not a final 
decree. An appeal was pending against it. Either it was binding 
upon those who in the event of her title being a good one 
would succeed to the Zemindary, or it was not. Those persons 
were obviously not her heirs, but the next heirs of her husband 
„according to the canon of Hindu law, which defines the succes- 
sion to separate estate. It ought not, their Lordships conceive, 
to have been a difficult matter to ascertain the persons answering 
to this description. If the decree were in its nature binding 
on them, they, when ascertained, ought to have been allowed 
to prosecute the appeal. Ifthe decree were not binding upon 
them, it Ought not to have been treated as an obstacle to the 
trial and adjudication of their rights in an Original suit. The 
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. —— Rewer after — two other and inconsistent 
Orders, referred the parties to an original suit ; and yet a ‘suit 
of that nature when brought by the Appellant has been since 
disposed of against her summarily, and without taking evidence, 
on the ground that the main and essential issue in it was 
concluded by the decree of 1847. Therefore, she has fallen, 
sO to speak, between two stools. She has had neither the 
benefit of the appeal against the decree of 1847, nor a fair trial 
of her right in a new suit. 

It has been ingeniously argued here that for this result the 
Appellant is herself solely responsible ; that the suit which she 
ought to have brought, and which the Swdder Court intended 
her to bring, was one in the nature of a Bill of revivor, or a Bill 
of revivor and supplement, limited to the object of obtaining from 
the Zillah Court a declaration that she had established her title 
to stand in the place of Anga Mootoo Natchiar, and carry on 
i the former suit. Whether the procedure of the Courts of the 

; East India Company admitted of such a suit (and no precedent 
Z of one has been produced), their Lordships are not prepared to 
say. But they have a very strong and clear opinion that such 

was not the nature of the suit which the Sudder Court had in 

its cont¢mplation when it made its Order of 1g52. The omission 
to reserve the hearing of this appeal until the determination of 

the new suit ; its removal from the file, which seems to be tanta- 

mount to its dismissal for want of prosecution, and has been so 

treated in these proceedings ; the contention of the Respondent 

. himself in his counter-petitions filed in opposition to the first 
| application for leave to prosecute the appeal—all point to the 
conclusion that the new and original suit intended was one in 

which the whole title of the claimants should be again pleaded 

and litigated. 

è f The subsequent and obscure Order of the 16th of September, 
1852, is hardly inconsistent with this, though it seem to contem- 

| plate that the decree -of 1847 might prove an effectual bar to 
the suit which the Court itself had directed. Yet if "there was 
He. ground for this apprehension, in what a position had the Sweder 
Court placed the claimants? It had denied to them the power 
of prosecuting the appeal ; it had thereby made final that which 
was not in its nature final ; and having thus tied their hands, it 
sent them to wage a contest in anew suit in which, so bound, 
they could not but fail. If, therefore, the decree of 1847, when 
final, was binding on the claimants, the Sudder Court ought either 
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deck: i d the claimants at liberty to bring and prosecute the new 
suit, —— that decree. 















t In either view of the case, therefore, there was a grave mis- 
8 carriage of justice i in the earliest Order of the Swdder Court which 
* is apr peak d against, viz., that of the 19th of Aprr/, 1852. 

It seems, however, to be necessary, in order to determine 
— the” mode in which this appeal ought to be disposed of, to 
Lie consider the question whether the decree of 1847, if it had 


1 final: in Anga Moston Natchiar’s lifetime, would have 

nd those claiming the Zemincary in succession to her. And 

heir Lordships are of opinion that, unless it could be shown 

that — had not been a fair trial of the right in that suit—or, 

‘in other words, unless that decree could have been successfully 

impeached on some special ground, it would have been an effectual 

bar to any new suit in the Zi//ai Court by any person claiming 

in succession to Anuga Mootoo Natchtar. For assuming her to 

be gptitled to the Zemindary at all, the whole estate would 

for the time be vested in her, absolutely for some purposes, 

* though, in some respects, for a qualified interest; and until 

her death it could not be ascertained who would be entitled 

to succeed. The same principle which has prevailed in the Courts 

of this country as to tenants in tail representing the inheritance, 

would seem to,apply to the case of a Hindu widow ; and it is 

obvious that there would be the greatest possible inconvenience 

; in holding that the succeeding heirs were not bound by a decree 
fairly and properly obtained against the widow. 

But, then, assuming that the succeeding heirs would be so 

bound, it was strongly insisted on the part of the Respondent that 

| this Committee can do no more than remit the cause with 

es directions to the Sudder Court to hear and determine the appeal 

af against the decree of 1847 ; that it cannot itself deal with the 

- merits of a decree of the Civil Court, until they have been deter- 


mined by the appellate Court. Their Lordships, however, are 
not of that Opinion. The appeal was ripe for hearing by the 
= Sudder Court. Their Lordships have before them all the materials 
à for a decision upon the merits, which have been fully argued 
before them. They conceive, therefore, that they are not bound 
to yield to this technical objection. On the contrary, they think 
that it is competent to them to advise Her Majesty to make the 
Order Which the Sudder Court ought to have made in 1852, and 
a - that it is their duty to do so. | 
k < 
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_ The substa ntial con —— cae — 

Jone en is, as it ties RE Anga AM paton Natchiar and * 
Kepondent S predecessors, whether t the Zemindary ought to have 
descended inthe male and collateral line ; and the determina- 
tion of this issue depends on the answers to be given to one or 
more of the following questions :— 

First. Were Gowery Vallabha Taver and his brother Ova 
Taver, undivided in estate, or had a partition taken place between 
them. 

Second. Ifthey were undivided, was the Zemindary the 
self-acquired and separate property of Gowery Vallabha Taver? 
And if so— 

Third. What is the course of succession according to the 
4* Hindoo law of the south of /ra’fa of such an acquisition, where 
| the family is in other respects an undivided family ? 

Upon the first question their Lordships are not prepared to 
disturb the finding of Mr. Baynes in the decree of 1847. There 
are undoubtedly strong reasons for concluding that Gowery 
Vallabha Taver and his brother, after the acquisition by the former 
of the Zemindary, lived very much as if they were separate. But 
this circumstance is not necessarily inconsistent with the theory 
of non-division, if, as was likely, the family and undivided pro- 
perty was very inconsiderable in comparison of the sepa- 
rately enjoyed 4emindary. And Anga Mootoo Natchiar, having 
admitted that the brothers had been joint in estate, and alleged 
a partition at a particular place and time, took upon herself the 
burden of proving that partition ; a burden from which it must 
be admitted she has not satisfactorily relieved herself. Nor can 
their Lordships in considering this question be unmindful of the 
presumption which arises from the lateness of the period at which 
the allegation of division was first made ; and from the silence of 
the parties in the suits of 1822 and 1833, as well as in the suit 
of 1823, which is mentioned in these proceedings, upon the 
subject of a partition which, if it had ever taken place, must 
have been in the knowledge of all the members of the family. 

The second question their Lordships have no hesitation in 
answering in the affirmative. Every Court that has dealt with the 
question has treated the Zemindary as the self-acquired property 
of Gowery Vallabha Taver. Their Lordships conceive that this 
is the necessary conclusion from the terms of the grant, and the . 
circumstances in which it was made. The mere fact that the 
grantee selected by Government was a remote kinsman of the 
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Zemindais of the former line does not, their Lordships appre- 
hend, bring this case within the rule cited from Strange's 


“Hindu Law” by Sir Aug’ Cairns, 


The third question is one of nicety and of some difficulty. 
The conclusion which the Courts in /udra have arrived at upon 
it, is founded upon the opinion of the Pundits, and upon authori- 


ties referred to by them. We shall presently examine those 


in spoon and authorities ; but before doing so, it will be well to 
consider more fully the law of inheritance as it prevails at Madras 
and throughout the southern parts of /vdia, and the principles 
on which it rests and by which it is governed. The law which 
governs questions of inheritance in these parts of /ndta is to be 
found inthe Mitakshara, and in Ch. I, sec. 1, of that work the right 
of widows to inherit in default of male issue is fully considered 
and discussed. . 

The Mitadshara purports to be a commentary upon the earlier 
institutes of Vuynawalsya; and the section in question begins 
by €iting a text from that work, which affirms in general term 
the right of the widow to inherit on the failure of male issue. 
But then the author of the Mitakshara refers to various author- 
ities which are apparently in conflict with the doctrines of 
Vajnawalkya, and, after reviewing those authorities, seeks to 
reconcile them by coming to the conclusion “that a wedded wife, 


being chaste, takes the whole estate of a man, who, being 


separated from his co-heirs, and not subsequently re-united with 
them, dies leaving no male issue.” This text, it is true, taken by 
itself, does not carry the rights of widows to inherit beyond the 
eases in which their husbands have died in a state of separation 
from their co-heirs, and leaving no male issue ; but it is to be 
observed that the text is propounded as a qualification of the 
larger and more general proposition in favour of widows; and, 
consequently, that in construing it, we have to consider what are 
the limits of the qualification, rather than what are the limits of 
the right. Now, the very terms of the text refer to cases in which 
the whole estate of the deceased has been his separate property, 
and, indeed, the whole chapter in which the text is contained, 
seems to deal only with cases in which the property in question 
has been either wholly the common property of a united family, 
or wholly the separate property of the deceased husband. We 
find no trace init of a case like that before us, in which the 
property in question may have been in part the common property 
of a united family, and in part the separate acquisition of the 
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Raat e. — — it cannot, * . think, be uant: that because 
tchin widows take the whole estates of their husbands when they have 
been separated from, and not subsequently re-united with, their” 
co-heirs, and have died leaving no male issue, they cannot, when 
their husbands have not been so separated, take any part of their 
estates, although it may have been their husband’s separate 
acquisition, The text, therefore, does not seem to us to govern. 
this case. 
There being then no positive text governing the case before us, 
* we must look to the principles of the law to guide us in determin- 
ing it. It is to be observed, in the first place, that the general 
course of descent of separate property according to the Hindoo 
law is not disputed. It is admitted that, according to that law, 
such property descends to widows in default of male issue. It is 
upon the Respondent, therefere, to make out that the property 
here in questiom which was separately acquired, does not descend 
according to the general course of the law. The way in which 
this is attempted to be done, is by showing a general state of 
coparcenaryship as to the family property ; but assuming this to 


| : have been proved, or to be presumable from there being no 
y disproof of the normal state of coparcenaryship, this proof, or 
T nR = — 
F absence of proof, cannot alter the case, unless it be also the law 


` that there cannot be property belonging to a member of a united 
| Hindoo family, which descends in a course diferent from that of 
the descent of a share of the property held in union ; but such a 


| proposition is new, unsupported by authority, and at variance with 
5i principle. That two courses of descent may obtain on a part 
£ division of joint property, is apparent from a passage in W. ÆA. 
h E Macnaghten’s * Hindu Law", title “Partition” Vol. I p. <3, where 


it is said as follows: “ According to the more correct opinion, 
where there is an undivided residue, it is not subject to the 
ordinary rules of partition of joint property ; in other words, if at 
a general partition any part of the property was left joint, the 
2) widow of a deceased brother will not participate, notwithstanding 
the separation, but such undivided residue will go” exclusively to 

the brother.” 
Again, it is not pretended that on the death of the acquirer 
TS of separate property, the separately acquired property falls into 
Pao, the common stock, and passes like ancestral property. On the 
— contrary, it is admitted that if the acquirer leaves male issue, it 
will descend as separate property to that issue down to the third 
generation. Although, therefore, where there is male issue the 
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family property and the separate property would not descend ee 

to different persons, they would descend ina different way, and Katamanatchiar 
«with different consequences ; the sons taking their father’s share Raja of Shivaganen: 
in the ancestral property subject to all the rights of the copar- hai 
ceners in that property, and his self-acquired property free from 
those rights, The course of succession would not be the same 
. for the family and the separate estate ; and it is clear, therefore, 
that, according to the Hindoo law, there need not be unity of 

heirship. 

But to look more closely into the Hindoo law. When pro- 
perty belonging in common to a'united Hindoo family has been 
divided, the divided shares go in the general course of descent 
of separate property. Why, it may well be asked, should not the 
same rule apply to property which from its first acquistion has 
always been separate ? We have seen from the passage already 
quoted from Macnaghfen's “Hindu Law,” that where a residue 
is left undivided upon partition, what is divided goes as separate 
property ; what is undivided follows the family property ; that 
which remains as it was, devolves in the old line; that which 
is changed and becomes separate, devolves in the new line. In 
other words, the law of succession follows the nature of the 
property and of the interest in it, 

Again, there are two principles on which the rule of succession 
according to the Hindu law appears to depend : the first is that 
which determines the right to offer the funeral oblation, and the 
degree in which the person making the offering is supposed to 
minister to the spiritual benefit of the deceased ; the other is an 
assumed right of survivorship. Most of the authorities rest the 
uncontested right of widows to inherit the estates of their hus- 
bands, dying separated from their kindred, on the first of these 
principles (1 Shange's “Hindu Law,” p. 135). But some ancient 
authorities also invoke the other principle. Prrtaspati (2 Caled, Dig 
458, tit ceexcix ; see also Sir Wilham janes’ paper cited in 2 
Stranges “Hindu Law” p. 250) says: “Of him whose wife is not 
deceased half the body survives; how should another take the 
property while half the body of the owner lives.?" Now,if the first 
of these principles were the only one involved, it would not be easy 
to see why the widow's right of inheritance should not extend 

to her husband's share in an undivided estate. For it is upon 
‘this principle that she is preferred to his divided brothers in the 
Succession to a separate estate, But it is perfectly intelligible that 
upon the principle of survivorship the right of the coparceners 
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: ar in anu undi vided rie Should over-ride the widow's right of 
acer succession, whether based upon the spiritual doctrine er upon 
ee p the-doctrine of survivorship. It is, therefore, on the principle of 
survivorship that the qualification of the widow’s right established 
by the Mitakshara, whatever be its extent, must be taken to 
depend. If this be so, we can hardly, in a doubtful case, and in 
the absence of positive authority, extend the rule beyond the . 
reasons for it. According to the principles of Hindu law, there» 
is coparcenaryship between the different members of a united 
family, and survivorship following upon it, There is community 
of interest and unity of possession between all the members of 
the family, and upon the death of any one of them the others 
may well take by survivorship that in which they had during the 
deceased's life-time a common interest and 4 common possession. 
But the law of partition shows that as to the separately acquired 
property of one member of a united family, the other members 
of that family have neither community of interest nor unity of 
possession. The foundation, therefore, of a right to take such 
property by survivorship fails; and there are no grounds for 
postponing the widow's right to any superior right of the co- 
parceners in the undivided property, 

= Again, the theory which would restrict the preference of the 
coparceners over the widows to partible property is not only, as 
is shown above, founded upon an intelligible principle, but 
reconciles the law of inheritance with the law of partition. 
These laws, as is observed by Sir Zhomas Strange, are so 
intimately connected that they may almost be said to be 
blended together; and it ts surely not consistent with this 
position that coparceners should take separate property by 
descent, when they take no interest in it upon partition. We 
may further observe, that the view which we have thus indicated 
of the Hindu law is not only, as we have shown, most consistent 
with its principles, but is also most consistent with convenience. 

A case may be put of a Hindu being a member of a united 
family haying common property, and being himself possessed also 
of separate property. He may be desirous to provide for his 
widow and daughters by means of the separate property, and 
yet wish to keep the family estate undivided. But if the rule 
contended for were to prevail, he could not effect his first object 
without insisting on the partition, which, ex Aypothest, he is 
anxious to avoid. 

The case standing thus upon principle, we proceed to, consider 
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the opinions of the Pundits and the authorities referred to by 
them. 


+ 


The case appears ta have. been referred to the Pundits on 
several occasions. The first of these references wis made by the 
Zilla Court in 1833, in the suit No. 4 of 1832. The answer of the 
Pundits bears date the 28th of October in that year. It is unneces- 
sary, however, to examine this particularly, since whatever is 

there laid down is included in the fuller statements which will be 
next considered, 

These fuller statements were made by the same Pundits in 
auswer to references directed by the Suddcr Court before making 
the decree of the 17th of April, 1827 (a). The answers are dated 
the 28th of December, 1836, and the 16th of January, 1837- 

On examining the reasons on which the Pundits rest their 
opinions, it is to be observed that they proceed upon the as®ump- 
tion that the texts cited by them apply to the case which 
they were called upon to consider. They seem to have done 
so, both as to the passages cited from Vrihaspati and as to 
the text in the Mitakshara to which they refer; but. they 
leave untouched the question which they ought to have con- 
sidered, whether these authorities do or do not affect this parti- 
cular case, What we have already said as to the text from the 
Mitakshara, and what we shall presently say as to the passages 
from Prisaspati is, we think, a sufficient answer to this part of 
the reasons on which the Pundits found their opinion, Then, 
again, they point to the distinction between obstructed and non- 
obstructed heritage ; and because the widow's right is not men- 
tioned as obstructing the heritage, they infer that she cannot be 
entitled. 

But the whole of this last argument seems to be founded on 
the passages in the Witakshara contained in clauses 2 and 3 of 
section I, chapter I; and these passages, when examined, clearly 
appear to be mere d«finitions of “obstructed” and “non-ob- 
structed heritage,” and to have no bearing upon the relative 
rights of those who take in default of mafe issue. It, indeed, 
the argument which the Pundits have raised upon these passages 
be well founded, it would, as it seems, prevent the widow from 
taking in any case. 

It remains, then, to consider the authorities on which the 
Pundits rely in support of their opinions, They consist of the 
text from the Wfaksfara, to which we have already so frequently 


(a) See questions and answers, 3 Moore's Ind. App. Cases, 252, 
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f from Vrihaspati and several other 


commentators. on the Hindoo law. We have already intimated 


our opinion: that the text from the Mriakshara does not apply “Lo 
this case, and as to the passages from the Commentators they are 
all of equivocal import. They may, or may not, have been 
intended to apply to à case like the present, and if there Was 
nothing more to be found upon the subject they might or might 
not be thought sufficient to warrant the opinion which the Pundits 
have founded upon them; but these passages seem to be the 
same passages, Or passages similar to those, which were brought 
forward before the time of the .Wrladshara, to show that widows 
were not entitled even where the property was wholly separate. 
We may instance the passage from Narada. These authorities 
failed when contrasted with conflicting passages in the works of 
other tommentators, of which the Pundits in this case have taken 
no notice, to negative the right ofthe widow where the property was 
wholly separate ; and as they have failed to this extent, we cannot 
but think that the Pundits inthis case have gone much too far 
in bringing them forward as uncontradicted authorities in favour 
of the opinion which they have formed that the widows are not, 
in this case, entitled to the separately acquired property. It 
seems to us, too, that the decision in the Sandayar case —a 
decision also founded on the opinion of the Pundits of 
the Sxudder Court—is wholly at variance with the opinion 
of the Pundits in the present case. Whether the Pundits 
in that case were or were not right in the opinion, that the 
Zemindary became the separate property of the uncle by 
the transaction between him and his nephew, it is quite unneces- 
sary to consider. All that is important to be considered is, that 
holding the Zemindary to have become the separate property of 
the uncle, they held that the widows of the uncle's son became 
entitled to it, and that the Court followed that opinion. The 
Pundits, in the present case, attempt to reconcile the conclusions 
at which they have arrived with the opinion given by the Pundits 
in the Sandayar case, byjassuming that the Pundits in that case 
proceeded upon an idea that the descendants of the common 
ancestor had been separated, but we see no foundation whatever 
for that assumption. On the contrary, the facts of the case seem 
to usto negative it. If, indeed, there had been any such separa- 
tion, we do not see how there could have been any question as to 
the rights of the widows. i 

The case, therefore, stands thus upon the authorities. On the 









l one hand, we have the opinions of the Pundits in this case, 
-JR whi hse i never to have been acted upon by any final decree. On 
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e the other hand, we have the decision in the Sandayar case, and the Raja :of Shivagunga. 


other authorities cited for the Appellant at the Bar, particularly 
| the passage from Menu, in Sir William Jones's, paper, given at 
Strange's “ Hindu Law” Vol. IT. p.250 [ 2nd. Edit. ], and the 
opinion of the Pundit, Avistaamachary, (2 St anges “Hindu Law” 
we 231), the latter and material portion of which is not open to 
ie objection taken to the passage which precedes it by Messrs. 
nlebrnoke and Dorin. 
| In this state of things their Lordships cannot but come to the 
— conclusion that the balance of authority, as well as the weight of 
= principle, is in favour of the Appellant's contention. 


= a Ñ j 
ia ’ We proceed, then, to consider how the Sudder Court ought to 


have dealt with this case after Anga Mootoo Natechtar's death, and 
we are of opinion that that Court ought upon the applications 
made by the different parties claiming to prosecute the appeal, to 
have determined which of the parties was so entitled. We are 
9 of opinion, that Somnia Natchiar and the grandson were not so 
entitled, and that their claims, therefore, ought at once to have 
been dismissed. The claims of the Appellant and her two sisters 
were founded on a right common to them as against the 
Respondent ; and we think that the Court ought to have held 
them entitled to prosecute the appeal without prejudice to their 
rights inter se, founded upon the agreement which‘appears to have 

X been entered into between them. It would then have been open to 
= the Court to decide the case upon the merits ; and upon the 
merits we are of opinion, for the reasons above given, that the 
Appellant and her sisters were well entitled to the Zemindary, as 

| against the Respondent. We have, of course, not failed to 
G consider the judgment of this Committee in 1844. Nor have we 
= failed to observe that, in a recent edition of his Treatise on the 
Hindu Law of Inheritance, Mr. Strange, one of the Judges of the 
Sudder Court of Madras, has expressed an opinion adverse to the 
conclusion at which we have arrived. But we think it probable 
that the case was not so fully discussed and examined in 1844, as 
ity has been on the present hearing ; and, at all events, we do not 
in feel ourselves justified in holding the Appellant bound by the 
opinion which was then expressed ; Which, though of course 
X entitled to the greatest possible respect, was not necessary to the 
decision then arrived at. And, as to the opinion expressed by 
Mr. Strange, it seems to rest upon the opinions of the Pundits, 
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and the proceedings of the Courts which we have now been _ 
called uy jon If that opinion had been supported by a A 
uniform course pa PERN we should perhaps have felt some 
difficulty i in contravening it ; but as the case stands upon the 
authorities, we feel bound to give effect to the Géncluston at which | 
we have arrived. Eny P 
We shall, therefore, humbly recommend Her Majesty to 
reverse the decrees and orders complained of by this appeal ; 
to declare that the suit of 1856, which appears to us to have 
resulted from erroneous directions given by the Sudder Court, 
ought to have been, and ought to be, dismissed ; and in- the suit 
of 1845 to declare that Semmra Naichiar and Afooteo Vadooga 
were not, nor was either of them, but that the Appellant and her 
K sisters were, as against the Respondent, entitled to prosecute the 
appeal, to recover the Zemindary— this declaration to be without 
prejudice to the rights of the Appellant and her sisters rfer se ; 
and, further, to declare that an account ought to have been and 
ought to be directed of the rents and profits of the Zemindary 
received by the Respondent, or by his order, or for his use, since 
the death of Anga Mootoo Natchiar, with directions for payment 
to the parties entitled of what should be found due upon the 
account ; and also to declare that the Zemuindary ought at once to 
be put into the hands of the Collector, or of a Receiver to be 
appointed by the Court, with liberty to the Appellant and her 
sisters, or any of them, to apply to the Court as they may be 
advised. We shall further recommend that the case be remitted 
p to the Sudder Court, with directions to carry these declarations 
into effect ; but we shall not recommend that any costs be given 
of the suit of 1556, or of this appeal, or of any of the proceedings 
below. But any costs to which the Appellant has been sujected 
must be refunded. 

Nore.—This case decides a number of points and is regarded as the- leading 
authority (1) on the question of the Hindoo widow's estate and the effect of a judg- 
ment obtained against her upon those who claim the estate after her death, as also 

F (IL) on the question of succession under the Mitakshara tothe self-acquired property 
T of an undivided member of a joint Hindoo family- 
As regards the first question it is important to bearin mind that the widow 


—* occupies a double character, one as representing the entire estate and the other as 
L E the beneficial owner of a limited interest in the estate ; the answer to the question 





whether the reversioners would be bound by an adverse'decree against the widow 
or whether the entire estate would pass ata sale in execution of such a decree, 
would depend upon the nature of the suit in which the decree was made or 
execution issued, If the suit was simply for a personal claim against the widow, a 








HINDU LAW. 


— her husband's estate in execution of a decree obtained against her in the 
suit will pass merely the widow's qualified interest and the reversionary interest will 
not be bound. A decision against the widow based on a ground personal to her 


cannot bind the reversioner [Sannn Doodey va Bris Bhookun, I. L. R., t Cate., Raja of Shivagungn. 


133; L. R. at. A., 275; Jugni Aishorev, Jotindro I. L. R., 10 Cale., O85: Prue 
Laty. Jiban Krishna I. L. R., 26 Cale, 285). If however in the suit the widow 
acted as representing the entire estate, the fact, that the decree of dismissal made 
against her in the suit was, based on the ground of limitation and that the 
Limitation Act gives to the reversioner “' entitled to possession” a fresh start from 
the date of the widow's death, would afford no ground for holding that the decree 
would not be binding on the reversioners, (Mari Nath v. Mothurmohun, LE R; 
21 Cale. 8.) 

With reference to the observations made by their Lordships in the principal 
case on the effect of impartibility of an estate forming part of a joint family 
property it would be instructive to study the later pronouncements of the Judicial 
Committee in Sart Awari v. Deorai Kuari, 1. L. R., 10 All., 272; and Venkata 
Surya v Court of Wards la L. R., 22 Mad., 383. 
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á Reported, 13 Weekly Reporter, wil Bk fy.) 
The 24th January, 1870. 

Present : 


Tue Hox'sLE Sir Barnes Peacock, AZ. Chief Justice, and THE 
Hos'aLe F. B. Kemp, A. G. MACPHERSON, DWARKANATH 
Mrrrer and Str CHARLES HOBHOUSE, Bart, Judges. 


Mitter J—The question which we are required to determine 
in this case is whtther under the Hindoo law current in the 
Bengal School, the son of a paternal uncle's daughter is entitled 
to succeed to the estate of a deceased Hindos, if no nearer heirs 
are forthcoming. 

The solution of this question depends upon the true cons- 
truction of the Dayabhaga, a treatise on the Hindoo law of 
Inheritance by Jimuta Vahuna, the acknowledged founder and 
chief of the Bengal School. The other authorities current in 
that School, such as the Dayacrama Sangraha of Sree Kishen 
Turkolunkar, the Dayatatwa of Raghoo Nundun, and the Vivada 
Bhungarnub of Jaggernath Turko-Punchanun are all of them 
almost exclusively founded on the Dayabhaga 5 ; and such difference 
of opinion as there is between them and the fundamental treatise 
is entirely confined to a few cases of detail which involve no 
conflict of principle of any kind whatever. 

Such then being the state of our authorities, it is necessary 
first of all to ascertain whether the Dayabhaga itself is founded 
on any general doctrine or principle which will enable us to arrive 
at a satisfactory conclusion on the point now under our consi- 
deration. We are of opinion that there is such a principle, 
and that it is no other than that of spiritual benefit, 

That the Hindoo Law of Inheritance, in the widest acceptation 
of the term, is essentially based upon considerations relating to 
the spiritual welfare of the deceased proprietor, is a proposition 
beyond all dispute. All the ancient Rishees or Hindoo sages 
whose texts are regarded as the fundamental source of that law, 
and all the commentators on it whose opinions are recognized as 
authorities in the different schools current in the country, are 
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unanimously agreed in accepting these considerations as their 
chief, if not as their exclusive, guide. The author of the 
Dayabhaga is no exception to the rule. On the contrary, he ts 
clearly and expressly of opinion, as we will presently show, that 
the whole theory of inheritance is founded upon the principle 
of spiritual benefit, and that it is by that principle, and that 
principle alone, that every question relating to it must be deter- 
mined. 

It is to be borne in mind that the Mitakshara, or rather the 
Benares School of Hindoo Law, was the dominant school in 
Bengal when the Dayabhaga was written, and that some of the 
lawyers of that school were of opinion that the word saprnda as 
used by Menu indicates mere consanguinity, and not the power 
of conferring spiritual benefit. The author of the Dayabhaga, 
as the founder of a new school, expressly repugiates this doctrine, 
by declaring that the nearness of kin indicated by Menu ¢s 
absolutely dependant on the presentation of offerings. “ Nor should 


“it be pretended,” he says (Colebrooke'’s Dayabhaga verse 18, section 


VI, Chapter XI), “that the text of Menu ‘to the nearest sapinda 
male or female, inheritance belongs’ is intended to indicate near- 
ness of kin according to the order of birth, and not according 
to the presentation of offerings; for the order of birth is not 
Suggested by the text. But Menu, declaring that oblations of 
food, as well as libations of water, are to be offered to three 
persons, and that the fourth in descent is a giver of oblations, 
but neither is the fifth in ascent a receiver of offerings, nor is 
the fifth in descent a giver of them, thus declares nearness of kin, 
and shows that tt depends on superiority of (benefits by) presenta- 
tion of oblations.” We shall have occasion hereafter to comment 
at length upon the text of Menu referred to in this verse; but 
what we wish to be particularly borne in mind for the present 
is that according to that text, as interpreted by the author of the 
Dayabhaga, the nearest heir is he who is competent to confer 
the greatest amount of spiritual benefit on the soul of the deceased 
proprietor. “It is by wealth,” he says in verse 13 of the same 
section, “that a person becomes a giver of oblations.” “ Two 
motives” he continues in the same verse, “are indeed declared for 
the acquisition of wealth,—one temporal enjoyment, the other 
the spiritual benefit of alms, and so forth. Now, since the 
acquirer is dead and cannot have temporal enjoyment, i? rs righi 
that his wealth should be applied to his spiritual benefi” Then 
again, in verse 20 of the same Section, he says “inheritance is in 








ight of benefits conferred, Peon of succession is regulated 
. by the — benefit;” and the same principle is laid down still 
more clearly and emphatically in the preceding verse, which 
says:— Therefore such order of succession must be followed 
as will render the wealth of the deceased most serviceable to 
him, 

In order to remove all reasonable doubts on a point of 
such capital importance, we think it necessary to make a 
few observations on the mode in which the principle of spiri- 
tual benefit has been actually worked out in the Daya- 
bhaga. The work purports on the face of it to be a treatise 
on the partition of heritage; but it is really divisible into 
two distinct branches, —one relating to the subject of partition — 
among co-heirs, the other to the order of succession to be 
followed when diffesent persons are claiming the same estate by 
right of inheritance. The first of these two branches has no 
material bearing on the point involved in the present discussion, 
and we will therefore confine our remarks entirely to the second. 

Now, it is beyond all dispute that the whole of this portion 
of the Dayabhaga is nothing but a mere elaboration of the doc- 
trine of spiritual benefit. Every point for which a discussion 
is thought necessary is ultimately determined by that doctrine ; 
and it is by that doctrine that every difficulty is ultimately 
removed. The texts of Menu and various other Hindoo sages 
are frequently cited, it is true, as the highest authorities on 
Hindoo Law ; but it is by the light of the doctrine of spiritual 
benefit that every one of those texts is interpreted, and it is by 
that light that every — * existing between them is 
reconciled, 

If examples are necessary, we have only to go through the tiith 
Chapter of the Dayabhaga, which contains the whole law of inheri- 
tance relating to the estate of one who has left neither sons nor 
grandsons, nor great-grandsons, It will be seen that the first and 
most prominent characteristic of the order of succession laid down 
in this Chapter, is the studious exclusion of female relatives gener- 
ally. It is to be borne in mind that these relatives are as a class 
disqualified by their sex to perform the religious ceremonies 
prescribed by the Hindoo Shastras for the promotion of the 
spiritual welfare of a deceased individual ; and hence it is that the 
author of the Dayabhaga has generally excluded them from the 
category of heirs. The few that are allowed to come inare allowed 
to doso on the authority of special texts, but even in their case the 











~ doctrine of spiritual benefit is expressly put forward as the ultimate 
‘reason for the selection. Thus, for instance, the widow is no more 
~ competent than other relatives of her sex to perform the ceremony 
of the Parbun Shradd to which we shall have to refer more spesi- 
fically hereafter ; but she is nevertheless, according to the author 
of the Dayabhaga, “ halt the body of her deceased husband ;” and 
the consequences of all her acts, whether virtuous or vicious, must 





be necessarily borne by his soul. It is for this reason that she is 


recognized as an heir, and it is by the light of that reason that the 
numerous conflicting texts bearing upon her case are —— 
with one another. “Since by these and other texts,” he says, 


P’ (Colebrooke’ s Dayabhaga, verse 44, Section 1, Chapter XI), “it is 


‘declared that the wife rescues her husband from hell, and since 


* awoman doing improper acts through indigence causes her husband 


to fall into a region of horror, for they share alike the fruits of 
Virtue and vice, therefore the wealth devolving on her is for the 
benefit of the former proprietor, and the wife's succession is con- 
sequently proper.” The discussion on the question of precedence 
between the widow on the one side, and the son, the grandson, 
and the great-grandson on the other, tsesignificant. If the widow 
is really half the body of her husband, how is it that sons, grand- 
sons and great-grandsons are allowed to supersede her? The 
author of the Dayabhaga answers this objection by stating that the 
power of the widow to confer spiritual benefit commences from 
the date of her husband's death, whereas sons, grandsons, and 
@reat-grandjons confer such beneit from the moment of their 
birth,—see verse 43, Section I, Chapter XI. 

The next exception made isin the case of the daughter, and 
she is allowed to come in because she can confer great spiritual 
benefit on her father, by giving birth toa son who will deliver 
him and his ancestors from hell; and hence it is that those 
daughters who are barren or childless widows are carefully 
excluded from the line of inheritance. The maiden daughter is 
allowed to come in first, because her marriage might be delayed on 
account of indigence beyond the age of puberty, and the satvation 
of her father’s soul and of those of his ancestors might be thereby 
jeopardised ; so that even here the spiritual welfare of the deceased 
proprictor is distinctly recognized as the ultimate ground of the 
decision. The same remarks are also applicable to the mother. 
the grandmother, etc., for it will be seen that in each of those cases, 


some peculiar spiritual benefit or other is invariably put forward 


as the basis of the discussion. 








* hy ae ¢ 

+ As to — Sias — iwe SPES di ENA for the sake of | 
convenience “into the following classes :— - f 

(1)— Sapindas strictly so called, or in other words, relatives 
connected ‘through the medium of undivided oblations. 

(2). —Sakulas, or relatives connected through the medium of 
divided oblations. ) 

(3)—Sumanoducas, or relatives connected by libations of 
water. 

(4).—Certain specified strangers commencing with the 
spiritual preceptor, and ending with the learned Brahmin of the 


more by right of escheat than by that of inheritance. 

Here regain we find that the same principle is in operation 
throughout, The Sapindas are allowed to come in before the 
Sakuias because undivided oblations are considered to be of higher 
spiritual value than divided ones; and the Safu/as are 
in their turn preferred to the Sumanoducas because divided 
oblations are considered to be more valuable than libations 
of water. The members of the last class are not competent, 
it is true, to offer either oblations of food or libations 
of water ; but even in their case the doctrine of spiritual benefit 
is not forgotten. Thus, for instance, the lowest amongst them, 


* namely, the learned Brahmin of the same village, is allowed to 
* come in upon the express ground that “the virtue of the deceased 
J proprietor is renewed by the acquisition of fresh merit through 


the circumstance of his wealth devolving on a Brahmin,”’— 
verse 26, Section VI, Chapter XI. This, no doubt, is an 
extreme case of the kind; but we wish to draw particular 
attention to it as an instance of the extreme solicitude evinced 
by the author of the Dayabhaga to provide for the spiritual wel- 
fare of a deceased proprietor, Again, when we came to look 
at the internal arrangement of each of these classes, so far as 
the details of such arrangement are actually given in the 
Dayabhaga, we find that the same principle is always kept in 
view. Thus among the Safindas those who are competent to 
offer funeral cakes to the paternal ancestors of the deceased 
proprietor are invariably preferred to those who are competent 
to offer such cakes to his maternal ancestors only ; and the 
TAER TOR for the distinction is that the first kind of cakes 
_ are of superior religious efficacy in comparison with the second. 
Similarly, those who offer a larger number of cakes of a — 
de⸗eription. are invariably preferred to those who offer a less- 

















same village, leaving aside the king who is ertitled to come in 
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the “preceding observations that the 
benefit is the sole foundation of the 
proy pounded in the Dayabhaga, we proceed te 
ermine ae particular claimant before us, namely, = Ts r 
sti of a p: te uncle's daughter, is competent to confer any avy 
be — ag: the deceased proprietor, We are of opinion 
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tdas, m a "proposition Atha all altro reny, The : 
ine of Sapincda is contained is the following passage 
Da rabh ga. 

G ‘Since ethe father ind certain other ancestors partake of three 

J as participating in the offering at obsequies, and 
sinc the son and other descendants to the number of three, 
AS ” : ‘n - oblations to the deceased (or to be shared by his manes) 

o and he who, while living, presents an oblation to an ancestor, “ 
part: akes when deceased of oblations presented to the same 
P persar r 1; therefore, such being the case, the middlemost of 
seve | 1 who while living offered food to the manes of ancestors, 
— rhen dead partook of offerings made to them, became 

: = object to which the oblations of his descendants were 

| ddressec in their life-time, and shares with them when they are 
deceased the food which must be offered by the daughter's son 
* doer descent beyond the third degree). Hence, those 
ance: — — he presented ee and those descendants 
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rm of of (pinda) food at bees utes Persons who artaka 

i rings are Sapindas' '—Colebrooke's Dayabhaga, Chapter 
ctio 1 T, verse 38. 

Tt is clear from the above passage, that if two Hindoos are 

I ae —* the respective terms of their natural life to 

. | i, ations to a common ancestor or ancestors, either of 

é entitled after his death to participate in the 

ery the survivor to that ancestor or ancestors : 


that the person, who offers those oblations, the 
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person to whom they are offered, and the person who participates 
in them are recognized as Safindas of each other. That this 
definition of Sapinda is good for all purposes of inheritance, 
is conclusively shown by the very next verse, which says— 
“This relation of Sapfinda (extending no further than the fourth 
degree) as well as that of Satu/as has been propounded 
_ relatively to inheritance.’ Colebrooke’s Dayabhaga, Chapter XI, 
Section I, verse 39. 

In order to apply this definition to the particular case under 
our consideration, we think it necessary to make a few 
preliminary observations on the ceremony of Parbun Shraddh, 
which has been already referred to in an earlier part of this 
judgment. This ceremony consists in the presentation of a certain 


j ë = 
$ number of oblations, namely, one to each. of the first 
ee J $ 

rig three ancestors in the paternal and maternal lines respectively, 
t or in other words, to the father, the grandfather, and the 


fr great-grandfather in the one line, and the maternal grandfather, 
the maternal great-grandfather and the maternal great-great- 
grandfather in the other. It is for this reason that this ceremony 
is frequently referred to in the Dayabhaga under the name of the 
Troipoorshick Pind, or Pind relating to three ancestors, and it is 
through the oblations presented at this ceremony th t the relation 
of Sapinda propounded in that treatise admittedly arises, Every 
Hindoo is bound by his religion to perform this ceremony ; 
for his own salvation, which is intimately connected with that 
— of his ancestors, is absolutely dependant on such performance ; 
| and of all the ceremonies prescribed by that-religion it is there- 
fore the most important. 
Such then being the nature of the Parbun Shraddd and 


* of the obligation to perform it, it is clear that the deceased 
h proprietor was just as much bound to fulfil that obligation as his 
H paternal uncle’s daughter's son, who is now claiming his estate 


by right of inheritance. Now it is obvious from the very 
position of the parties that the maternal great-grandfather and 

the maternal great-great-grandfather of the latter are no other 
persons than the paternal grandfather, and the paternal 

; great-grandfather, respectively, of the former ; and the con- 
clusion is therefore inevitable that they are Sapindas of each 
other according to the strictest interpretation of the Dayabhaga. 

The deceased proprietor was bound to offer funeral cakes 

to his own paternal grandfather and paternal great-grandfather 
during his life-time ; and he is, therefore, entitled after his 
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leath, to partici A are now offered to those 
very persons by the son of his paternal uncle’s daughter. 
wins Sut the e ere is another mode for arriving at the same conclusion. 
"the decena d pre mn it will be seen, was the grandson 
the mate rnal i great-grandfather of the appellant ; and itis 
itte a the grandson of the maternal great-g er 
en d to inherit as a Safinda according to all the authorities 
zea is the Bengal School. If, therefore, the deceased 
) ropi tiete tor was a Safinda of the appellant, it would necessarily i 
i a gs hla v fr m the very definition of that term that the latter 
ies = ya: ———— of the former ; for if A is connected with Æ ⸗ 
the medium of undivided oblations, the conclusion 
isin e that B is also connected with 4 through the same 
me 3 * There is, however, an important distinction between 
= eh J two cases to which particular attention is required, The ‘ 
-oblations which the deceased proprietor would have offered to 
his own paternal grandfather and paternal great-grandfather 
would have gone to the maternal great-grandfather and the 
maternal great-great-grandfather of his paternal uncle’s daughter's 
son; whereas the oblations offered by the latter to his own 
maternal great-grandfather and maternal great-great-grand- 
father would go to the paternal grandfather and the paternal 
great-grandtather of the former. Now, it has been already observed 
that according to the Dayabhaga, oblations offered to paternal 
ancestors are of higher spiritual value than those offered to 
maternal ancestors ; so that it is clear that the appellant is a 
4% much nearer Sapinda of the deceased proprietor than the 
ae proprietor was of the appellant. 
Having shown by the foregoing observations that the son 
b of a paternal uncle's daughter is fully entitled to come within 
-the principle of spiritual benefit, which constitutes the funda- 
men ‘al basis of the law of inheritance propounded in the Daya- 
bhaga, we will now proceed to examine the various objections 
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= tha have been urged before us against his right to succeed as 
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i — whatever Every one Vidic has gone through the 
ayabhaga must have perceived that the specific enumeration of 
——— 


AoD viduas heir was not the object which the author had 
ak 1 view. X It is perfectly true that a few of the heirs have been 
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k: A _ mentioned by name here and there; but the great — 
Sovind 1 Shah: ty — have been left to be determined by the application of the 
— ‘principle of spiritual benefit. Thus, of the numerous relatives 

who are, entitled to come in as Sapindas by virtue of their 
right to offer oblations to the maternal ancestors of the deceased 
proprietor, the maternal uncle is the only one who has been 
mentioned by name. Then, again, among the Swku/as or kins- 
men connected by divided oblations, the grandson's grandson 
is, the only person who has been specifically enumerated ; 
and of the Sumanoducas, or kinsmen connected by libations 
of water, not one even has been so enumerated. In the face 
of all these facts, it is impossible to contend that the 
mere absence of specific enumeration is any ground whatever for 
excluding one single individual” who «is really competent to 
fulfil the conditions of heirship laid down in the Dayabhaga 
itself. , 
It has been further contended that_ the order of succession 
specified in the Dayabhaga down to the Swkulas is so precise and 
complete by itself that there is no room left for the introduction of 
the paternal uncle’s daughter's son, who, if he is entitled to come 
in at all, must come in among the earlier class of heirs, namely, 
i the Safindas. We are of opinien that this objection too must 
fail. If the Dayabhaga were a work of the same character as the 
i Dayacrama Sungraha of Sree Kishen Turkalunkar, which does not 
pretend to do any thing’ more than to lay down a mere table 

of succession or categorical list of heirs, there might have been 

some foundation for this argument. But, when we consider 

that the real object which the author of the Dayabhaga had in 

view, was to establish a general principle of his own, and not to 

go through all the particular applications of that principle, as is 

evident from our answer to the first objection, it is impossible 

to attach any weight to an argument of this sort. If the claimant 

: in this case had been the son of a maternal uncle's daughter 
or some other relative of the same description, who is merely 
competent to offer oblations to the maternal ancestors of the 
deceased proprietor, no such objection could have been 

' possibly urged against him according to the strict@st inter- 
. pretation of the Dayabhaga. Why, then, are we to suppose 
: that the author of that work intended to exclude the son of the 
paternal uncle’s daughter, when it is beyond all question that 

he is competent to offer oblations to a much higher class 

of ancestors, namely, the paternal? Why, in fact, are we to 
















| on REG point, we have ost tastier tot the 
m VI, Chapter XI of the Dayabhaga. 
translation of that verse from the 









“Therefore, ¢ ki man who is allied by a common oblation as 
p esen ing f ee —— called the Zratpoorshich Pind in i 
ifs aniya Feks tather or in that of the mother of the deceased 
kins a an J— sprung from his 4 or stock, 
nt male descent, as his own daughter's son J 
or ther's daughter's son cta or having sprung from a differ- 
| nt stoc ck, ‘ashis maternal unzle etc, (is heir] and the text (To B 
e must libations, &e) is intended to propound the succession of 
—  kinsm: e , and the subsequent passage (To the nearest Saprinda 
the inher : rita nee belongs) must be explained as meant to discrimi- - 
nate — according to their degree of proximity."’) 
X itis” beyond all question, that the son of a paternal 
cle’ di ughter isa Safinva of the same description as the son 
—— father’s daughter ; and if it is once conceded, as it must be 
hat the word “etc” used after the words “maternal uncle,” is 
omoprehensive enough to include every relative who is competent, 
e the maternal uncle, to offer funeral oblations to the maternal 
ice store: s of the deceased proprietor, wé do not see any reason 
why the same word “etc.”, which is also used after the 
father's daughter's son”, should not be considered as com- 
rehen 1 - enough to include every relative, whois competent, 
e father's daughter's son, to offer such oblations to his 
| oe es tors, Itis perfectly clear that both the texts of 
d upon in this verse are as general in their character 
por the name of a single heir is not mentioned 











































Be of f the E intended to limit the operation of 
af the case of those Sapindas who are competent to 
loblations to the paternal ancestors of the deceased 
is the very time when he was extending that 
Operation to every Safinda who is competent to offer such 
: lati ions : to his maternal ancestors only ? Surely, if this had been 
1e real obje st 2 the author of the Dayabhaga, in open defiance 
1 een ccc truction of Menu, who is universally regarded as 
highest au rity on all questions of Hindoo Law, he 
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resad Jit in. a ‘language which could not 
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a possibly | i aken, 1 t ie hs would have also assigned some 
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reason, good, bad, « or indifferent, to justify such a gross departure 
trom the very principle which he has so often declared to be 
the fundamental basis of all his speculations. On the contrary, 
let us consider for one moment what he has himself stated in 
verse 30, Section VI, Chapter XI. This verse, which contains 
the final resumé of all his discussi®ns on the subject of inherit- 
ance, as is clear from the very position which it occupies in the 
Dayabhaga, runs as follows :— 
“In like manner, the appropriation of the wealth of the deceased 
proprietor to his benefit in the mode which has been stated, 
should tu every case be deduced according to the specificd order. 

Here, then, is a positive injunction to determine every case 
relating to the law of inheritance according to the doctrine of 
spiritual benefit ; and it is distinctly stated in the very next 
verse that this doctrine has the fullest sanction of Menu and 
other sages, from whom the whole Hindoo law is derived. 
The word “deduced” used in the passage above quoted demands 
particular attention. If the author of the Dayabhaga had 
supposed that all the details connected with the law of succession 
had been finally settled by himself, no necessity for any kind 
of deduction whatever could have possibly existed ; and on such 
a hypothesis, all that he would have required us to do would 
have been merely to follow those details according to his own 
directions in each particular case. It has been said that the 
words “according to the specified order’ would rather go to 
support such a hypothesis ; but it is clear that the specification 
referred to in this place is no other than that contained in the 
preceding verse which merely says “that the order of succession 
is regulated by the degree of benefit,” . 

Lastly, it has been urged that the precise position which the 
son of a paternal uncle's daughter would be entitled to hold 
according to the principle of spiritual benefit, would interfere 
with that which has been assigned by the author of the Daya- 
bhaga to some of the heirs specified in the earlier part of 
Chapter XI. Whether this is really the case or not, we need 
not pause to enquire, for what we have to determine in the 
present case is not the precise position which the son of a 
paternal uncle's daughter is entitled to occupy in the category of 
heirs, but whether he is entitled to inherit at all, If the author of 
the Dayabhaga has in fact given to any particular heir or heirs 


















which is not strictly € 


wi a * has himself laid down for our guidance, dumt Gura — s Sh. 


be said is that the particular heir or heirs should be 
— that position. But this circumstance, even if 
ue, cant | be accepted as a sufficient reason to justify the total 
— of one single individual who is really competent to 
sfy al quirements of that principle. If, in any case 
h may ‘are hereafter, it should become necessary for us to 
the precise position which the son of a paternal 
ncle’ i tighter is entitled to holdin the order of succession, 
the qu tion would fairly arise, namely, whether the details 
games like the Dayabhaga ought to be permitted to 
ver-ride the principle upon which it is admittedly based. We 
“have already shown that according to the author's own inter- 
wetation of Menu, the nearest heir is he who is competent to 
onfer the greatest amount of spiritual benefit on the deceased 
cs or. But if, in any case, we are bound to depart from 
that it interpretation merely because he himself has done so we 
do not see any reason whatever why we whould add to the 
` inconsistency: by pushing it further than the requirements of 
iat particular case. “Decision must nal fe* made", says 
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ati, “solely hy having recourse to the letter of written codes - 
= 4 ice. if no “decision were made — fo the reason of the law 
ere might bea failure of justice. That this rule of construction 
i pert y consistent with the dictates of good sense and natural 
7 psti t a is beyond all question ; and that we can safely accept 
———— guide in the present case, is evident from the fact 
: is authority of its framer is repeatedly acknowledged 
e Dayabhaga itself, to be lone of the very highest on all 
"Aki s relating to the Hi ndoo law of Succession. 

E o e roroi reasons, we are of opinion that the son 
ohn i — al uncle’s daughter is entitled to be recognized as an 

ie rding to the Hindoo law current in the Bengal School. 

‘cock, C. J.—I concur in the above judgment, and I 
v d add that the above view is borne out by the Dayacrama 
Ti San graha, Chapter I, Section 10 para. 9, where it is said, 
in. 1 default of the paternal grandfather's daughter’s son, the 
et anel e's daughter's s son succeeds, because he presents two oblations 
É — tc ı the deceased owner participates, namely, to the owner's 


i — ri: grandfather and = great-grandfather (č ¢. his own 
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maternal I great-grandfather and great-great-grandfather.)" 
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KEMP and MACPHERSON J. J.,.—Concurred. 
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— —— * As base a ——— Dip i * r —— * 
= Ss HHontose, J.—I adhere to my original judgment given on 
ia Shaba the reference, and I concur in this judgment as practically in 
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accordance with my own. 


Nore,—This ense Inys down that under the Dayablaga the doctrine of 
spiritual benefit is the guiding principle in ascertaining whether a person is in 
the line of possible heirs to a deceased person as alsoʻin fixing his position in the 
order of succession ; and although it has been maintained by very learnerl 
Hinda lawyers that this role «does not correctly represent the doctrine of 
Jimutavabana, it must now be taken as firmly established. 

The principal benefit that is generally kept in view in this connection is 
that derived from the offering of pradas at sraddhas of the description known as 
-parvana sraddina which are performed on occasions of which the principal is 
the Mohalaya or the Amabasya day immediately preceding the Durga Puja in 
Autumn. 





Ata partanna sradila a Hindw is bound to offer praduxs to his deceased 
father, vramifather, and great-grandfather, as well ax to his deceased maternal 
graniiiather, maternal crent grandfather and maternal grent-creat-grandfather. 
Thus the only persons from whon n deceased person can directly receive pindas 
ata parvan antddhu are his son, grandson or crent-grandson and his daughter's 
son, #0n's daughter's son and grand-son’s dangitter’s son, — . 


A deceased person moreover by virtue of a ceremony known as the Sapindi- 

l farana participates in pindas directty oferwl to any of his three immedtince 

3 paternal ancestors, It follows therefore that a decease] person enjoys pindas 

offered by a person Who stands in the relationship of son, grandson, great-grandson 

‘nughters son, son's daughters son or grandson’s daughter's son to nny of his 
three immediate paternal ancestors, | 


Benefit through enjoyment of pindas does not go further, and thé reasoning 
by which the — relations are sought to be brought in as onferrers of 
spiritual benefit Æ no doubt open to eriticism, T hey offer no piadas to the 
deceaset nor any in which he can participate ; but itis said that by offering 
pindas to his three maternal -ancestors to whom he, while alive, was bound to 
l . offer pindas, they confer some sort of spiritual benefit on him. ~ 


- ap « 
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All these relatives, namely, the direct givers of indas to the decease, the 
offerers of Ařfdas in which the decease participates, and the maternal relations, 
who are connected with the deceased in respect of the offering of pintes 
simply beenuse they offer prindas to his maternalancestors towhom he too was 


d bound to give pindas, are regarded by the Dayabhaga as Sepmdas within the 
* meaning of the text of Menu: l : . 
k Haaat: faa ama ae u wie | oe 
p. p qa at agen; ami: fraa a K: 
— After therm come the Saém/yas and then the samaniondadze, 
The facts of the case were that the plaintiffs, Anund Lal and Others, who were 


fifth in descent from the great-grandfather of one Gangadhar deceased, sued 
to set aside an alienation made by Gangadhar's widow in favour of the defendant 
Guar Gobind who was the s lant before the High Court; one Panchanan who 
was Gangadhar’s ancle’s sige ter’s son was in existence, and the point was that 
if Panchanan was in the line of succession, the plaintiffs who were merely 
SHhulyex were not entitled to maintain the suit, as Panchanan, being a Sapinde, 
would be the preferential heir, The contest therefore was between a Sapreda 
and a Swkulya. Ina later case where the contest was between two persons both of 
whom were Sapindas, namely a brother's daughter's son and a paternal grand- 
a father’s great grandson, it has been held that the former who is not mentioned 
~ in the Da ae could not succeed in preference to the latter who is there 

mentioned, on the ground that the amount of benefit conferred by him may be 

greater than that conferred by the latter, Muri Das v, Bama Chura, 1. L. R, 
1§ Cale. 780). The reader will observe that this point was left open in the 
principal case. 
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HINDU LAW.. 


JOTINDROMOHUN TAGORE à 
v. 


GANENDROMOHON TAGORE. 


* [Reported in L. R. Sup. L. A. 4779 B. L. Ra Pe Gy 3775 
> z8 W. R. 3759.) 

Mr. Justice WILLEs.— These were consolidated cross-appeals 
from a decree of the High Court of Judicature in Bengal 
(Appellate side), disposing of numerous questions touching the right 
of succession to valuable property, partly ancestral and partly ac- 
quired, of the late Honourable Prosonnocumar Tagore, a Hindoo 
inhabitant of Calcutta, who died on the zoth of August 18068, 
leaving his only son, the plaintiff, and two widow daughters, with 
six grandchildren, the children of daughters, him surviving. 

The defendants are three of the trustees and executors under 
the will of Prosonnocumar, dated the roth of October, 1862, 
together with thé persons in existence who claim a beneficial 
interest under the will, other than legacies and annuities (which 
are not disputed). The trustees and executors are Opendromohun 
Tagore, Jotindromohun Tagore and Durgapersaud Mookerjee. 

Jotindromohun Tagore is named as the first tenant for life, 
and he had, and has, no son. 

The defendant Sourendromohun Tagore (named in the will 
Shooshendromohun Tagore) is also named as tenant for life. 

The defendant Promodecumar Tagore (a minor) is the son 
of Sourendromohun Tagore, and was born in the lifetime of 
the testator. He is described as tenant for life. 

The remaining defendant, Suttendromohun Tagore (a 
minor), is the grandson of Lullitmohun Tagore, who was 
dead at the date of the will, He was born in the lifetime 
of the testator. His father and grandfather died before the 
testator. Jf the will be valid, he is entitled to an estate in tail 
male. - 

It does not appear that any other person beneficially 
interested is in existence. The fourth trustee has not acted, 
though he does not appear to have renounced. No question as 
to parties has been raised, except as to the alleged want of any 
description of the capacity in which Jotindromohun Tagore 
has been sued. This latter point was not argued before their 
Lordships, and they see no reason for doubting that the High 
Court rightly overruled it. 

The will provided for the testator’s daughters and grandchil- 
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made ‘no provision for the plaintiff, stating that he had 


absolutely, by “his father, a zemindari, which then fetched 
rupees 7,000 per annum, and the present value of which the plaint- 
iff does not state. Upon the death of the plaintiff's first wife, his 
father also paid him the value of her jewels, to which he laid claim. 

The explanation of the exclusion of the plaintiff from any 
further provision by this will is supplied by the fact that he had 
become "a Christian in the year 1851. No proceedings of 
exclusion ofr degradation had, however, followed or been 
attempted. Nor does any such question arise as was discussed 
in Abraham v. Abraham (1) as to the law applicable to the 
convert’s own property or as to the personal relations of him 
and his family. The Act XXI of 1850 appears to their Lordships 
to be conclusive to show that this change of religion does not 
affect the plaintiff's right of inheritance or suit. 

As the present litigation turns upon the validity of the will, 
it will be convenient to state its effect, citing in terms those parts 
af it which call for interpretation. It was in the English lan- 
guage. . 

After reciting that the testator had acquired in severalty 
large estates, both real and personal, partly ancestral, but for the 
most part by his personal industry, and that the testator had already 
made such provision for his son Ganendromohun Tagore- (the 
plaintiff) as he considerd sufficient, and that Ganendromohun 
Tagore would “take nothing whatever under the will”, it purports 
to give all the testator’s property to four trustees, of whom 
Jotindromohan Tagore was one, “their heirs, executors, adminis- 
trators, representatives, and assigns," upon trust. 

As to the personalty (except jewels, &c., in the personal use 


of members of his family, and such jewels, &c., as “the person or 


persons for the time being beneficially interested in the real estate 
or the income, or surplus income thereof, shall wish to retain for 
his and their own use”), to pay funeral expenses, debts, and ordi- 
nary legacies within a year after his death, and to sell and to convert 


_ the name of the trustees, with power to change the securities ; 
- To pay annuities afterwards given except 1,000 rupees a 


Reames ‘9 Moo. I, A. 195; 1. W. Re P.C, 2 Pandit P. Ç. J 10... 


‘the rest into money and securities, and invest the proceeds in 
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month afterwards given for worship) and legacies payable after 
the investment : and 

“After payment of such annuities and legacies do and shall 
pay the surplus unexpended of the said interest, dividends, and 
annual proceeds unto the person or persons who for the time being 
shall, under the limitations and directions hereinafter contained 
and expressed, be entitled to the beneficial enjoyment of my 
real property. or of the rents and profits or surplus rents and 
profits thereof; and so soon as all of the said annuities and 
legacies shall have fallen in and been fully paid and satisfied, 
do and shall stand possessed of and interested in the said trust 
moneys and securities, and the interest, dividends, and annual 
proceeds thereof, in trust absolutely for the person or persons 
entitled under the limitations and directions hereinafter 
contained and expressed, to the beneficial or absolute enjoy- 
ment of my said real property :” 

And as to “ realty or immoveable property,” or of the nature 
of realty, * to apply the profits in aid of the income of the person- 
alty in payment of debts, legacies, and annuities :™ 

To pay 1,000, rupees a month for the worship of idols : 

And the residue “to the person or persons” for the time 
being entitled to the beneficial enjoyment of the real estate 
under the subsequent directions of the will “for the absolute 
use of such person or persons respectively,” and the will 
desires that the trustees or trustee shall hold the said real 
estate generally for the use and benefit of such last mentioned 
person or persons for the time being, so far as is con- 
sistent with the trusts and provisions” of the will; that, after 
payment of expenses of management, the person or persons for 
the time being entitled to the beneficial enjoyment of the real 
property, or of the income or surplus thereof, should receive 
rupees 2,500, a month, and that the legacies and annuities should 
be paid gradually out of the balance, with interest at 5 per cent. 


The will then directs as folllows :— 


_ “And so soon as all the legacies, and annuities (save and except the said 
sum of rupees 1,000, for the worship of the said idols), given by this my will, 
shall have fallen in or been paid and fully satisfied, then in trust forth 

with, to convey the said real estate and premises unto and to the use of 
the person who shall under the limitations and directions herein contained 
be entitled to the beneficial interest therein, with and subject to such and 
the like limitations, provisions, and directions as are hereinafter contained 
and expressed of and concerning the said realestate, so far as the then 
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All the gifts, &c., in the will are declared to be subject to the 
bequest to the trustees, and to the provisions and declarations with 
reference thereto. 

The will, then, after reciting that the testator's father had 
established certain idols at Mollajohur, and had given a talook to 
supply the means for their worship, and that such provision was 
insufficient, gives the rupees 1,000, before mentioned, per month, 


— for the purposes of the worship. 
| Provisions follow for the members of his family, other than 
p? o the plaintiff, by annuities and legacies, to vest upon the testator's 


death. Then follow provisions for servants, for charities, and for 
founding the Tagore Law Professorship. 
The will then disposes of the real property as follows :— 
* And whereas I am, amongst other property, possessed of and 
entitled to a zemindari or talook called Pergunnah Patleadah, and 
Kismut Patleadah, in Zilla Rungpore, subject to an annual consoli- 
dated jumma, payable to Government, of rupees 40,55 5-13-3, and I 
am also possessed of and entitled to other estates and property in 
x Zilla Rungpore and other districts, and also to a ghaut, which 1 
have erected and built on the river bank side of the Strand Road 
in Calcutta, and also to land and buildings opposite thereto, abut- 
ting on and near to the said road, and also to the Boitakkhanah 
house, land and premises, where I usually reside, and also to 
{ various other parcels of real estate. And whereas the frequent 
division and sub-division of estates in Bengal is injurious alike to 
the families of zemindars and to the ryots, who are in con- 
sequence oppressed by numerous and needy landlords having con- 
flicting interests, whence arise disputes and litigations. And 
whereas I have bestowed much time and money on the improve- 
ment of my estates and of the condition of the ryots and tenants 
thereof and I am desirous that such improvements should continue 
to go on, and should not be interrupted by any division of the said 
estates, or disputes concerning the same : Now, therefore, | give 
and devise (subject always to the devise to the said Romanauth 
| Tagore, Opendromohun Tagore, Jotindromohun Tagore, and 
Durgapersaud Mookerjee hereinbefore contained) all the real pro- 
py of what particular tenure, nature or kind soever, and also 
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library, horses, carriages, farmyard, furniture of the Boitakkhannah, 
jewels, gold and silver plates, &e., which I shall, at the time of my 
death, be possessed of or entitled to, to and for the following uses, 
and subject to the following provisions and declarations, that is to 
say: —Unto and to the use of the said Jotindromohun Tagore, for 
and during the term of his natural life; and from and after the 
determination of that estate, to the use of the eldest son of the 
said Jotindromohun Tagore, who shall be born during my hfe 
for the life of such eldest son ; and after the determination of that 
estate,to the use of the first and other sons successively of the 
said eldest son of the said Jotindromohun Tagore, according to 
their respective seniorities, and the heirs male of their respective 
bodies issuing Successively ; and upon the failure or determination 
of that estate, to the use of the second and other sons of the said 
Jotindromohun Tagore, who shall be born during my life succes- 
sively, according to their respective seniorities, for the life of each 
of such sons respectively ; and upon the failure or determination 
of that estate, to the use of the first and other sons successively 
of such second or other sons of the said Jotindramohun Tagore 
and the heirs male of their respective bodies issuing, so that the 
elder of the sons of the said Jotindramohun Tagore born in my 
lifetime, and his first aud other sons successively, and the heirs 
male of their respective bodies issuing, may be preferred to and 
taken before the younger of the sons of the said Jotindromohun 
Tagore born in my lifetime, and his and their respective first 
and other sons successively, and the heirs male of their 
respective bodies issuing ; and after the failure or determination 
of the uses and estates hereinbefore limited, to the use of 
each of the sons of the said Jotindromohun Tagore, who shall be 
born after my death successively, according to their respective 
seniorities, and the heirs male of their respective bodies issuing, 
so that the elder of such sons and the heirs male of his body 
may be preferred to and take the younger of such sons and 
the heirs male of their and his respective bodies issuing ; and 
after the failure or determination of the uses and estates herein- 
before limited, then to the use of Sushendromohun Tagore, the 
second son of my brother, Hurrocoomar Tagore, for the term of 
his natural life ; and after the failure or determination of that 
estate,——" 

Then to the sons of Sourendromohun Tagore and their sons, 
and the heirs male of their body respectively, in like manner as 
for Jotindra’s, and after the failure or determination of the said 
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ce the’ I male of their bodies, of © ‘Lullitmohun Tagore 
“successively, Saint respectively in like manner as in the case of 


the sons of Jotindro and Sourendro. Like limitations as to 
other persons, as to which no further question arises. 

Then follows a provision that adopted sons shall be deemed . 
sons of the body within the will, but be postponed to actual issue 
of the body. 

The will then contains a special provision for preserving 
strictly the character of the estates of inheritance which it 
proposes to create, as follows :— 

“And I declare that in the construction of this my will, sons by 
adoption shall always be deemed younger than, and be postponed 
to sons who are the issue of the body of their father, and that 
the elder line shall always be preferred to the younger, and that 
every elder son of each heir in succession by descent, and, failing 
descent, by adoption, and his issue or heir male by descent, and, 
failing descent, by adoption, shall be preferred to every younger 
son and his issue or heir male by descent or adoption, to the 
exclusion of females and their descendants, and to the exclusion 
of all rights and claims for provision or maintenance of any 
person, male or female, out of the estate.” 

It next provides that such estates of inheritance shall not be 
alienable, as follows :— 

“And I declare my will and intention to be to settle and 
dispose of my estate in manner aforesaid as fully and completely 
as a Hindoo born and resident in Bengal may give or control the 
inheritance of his estate, or a Hindoo purchaser may regulate 
the conveyance or decsent of property purchased or acquired 
by him, and subject to any law or custom of England whereby 
an entail may be barred, affected, or destroyed.” | 

Then follows a proviso for cesser and limitation over of the 
estates, whether for life or inheritance, in case of any part of 

them being permitted by any holder “to be sold for arrears of 
Government revenue”, or in case of failure “to keep up in a due 
state of repair, and to use as his residence in Calcutta,” the 
testator’s house and furniture, &c., in which case the person next 
in succession is to take as in case of death. 

There follows a power to improve and to make leases for 
twenty years without tine, and with power of re-entry. 

The remainder of the will consists in directions to the trustees 
as to management and a power of appointment of new trustees 
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in case of death, refusal, or incapacity ; and it appoints the 
trustees to be executors, and gives certain powers to “the acting: 
executors or executor.” 

There are two codicils. The first makes further provision for 
the children of a daughter. It speaks of the testator’s “trustees 
or trustee.” The second revokes that portion of the will which 
relates to worship and charity, which it states to have been 
otherwise provided for by the testator. 

The plaint, after stating these facts, alleges that the trustees 
and executors have, against the directions in the will, improperly 
sold or disposed of a portion of the corpus of the personal estate, 
consisting of Company's paper, and that there is danger of 
future waste. 

The plaint prays in substance that it be declared 

1. That the plaintiff, as only son and heir-at-law, is entitled 
to represent the estate ; 

2. That the testator had no absolute power of disposition, 
especially of ancestral estate ; | 

3. That the trusts as to the residue, after payment of the 
testamentary expenses, legacies, and annuities, are void, or at 
least void, save so far as they give Jotindromohun Tagore a 
life-interest, and that plaintiff is entitled after Jotindromohun 
Tagore’s death ; 

4. That the plaintiff is entitled to an account of the property, 
and a declaration of the rights of the parties, and incidental 
relief by receiver, injunction, and otherwise for securing his 
interest, and an adequate maintenance, if he be not declared 
entitled to an immediate interest ; and 

s. For further relief. 

The answer of the trustees and executors, and that of Sourendro- 
mohun Tagore, admit the main facts, with some qualifications 
not at present material; and that of the trustees and executors 
denies that they have improperly disposed of the estate. They 
submit that “the will is valid, and ask for proper declarations 
and directions. 

The infant defendants respectively pray that their rights, if 
any, may be protected by the Court. 

The following issues were settled by the High Court — 

“ First.— Does the plaint disclose any cause of action ? 
 “Seeoned.—Did the testator die intestate with respect to any 
and what portion of his estate ? | 

“Third — Was any and what part of the immoveable property 
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ee a ee estate, and, if so, had the testator 
_ power to dispos thereof by will ? 


“Fourth.—Are any and which of the gifts or limitations 
-contained in the will and condicils of the testator void in law ? 
“Fifth.— What are the rights of the parties respectively under 
the will and codicils ? 
“Seth. —Whether the plaintiff is entitled to any and what 
maintenance out of the estate of the said testator ? 
“Seventh—Whether the executors, defendants, have misap- 
plied any and what portion of the testator’s estate ?” 
At this stage, the cause was heard before the High Court 


(Ordinary Original Civil Jurisdiction), and the learned Judge, Mr. 


Justice Phear, dismissed the plaint. 

Upon appeal before the High Court (Appellate Jurisdiction), 
present Chief Justice Peacock, and Mr. Justice Norman, it 
was decreed— 

(a.) That the decree of the Lower Court be reversed. 

(4.) That the plaint in this suit does disclose a cause of 


action ; 

(c.) That Prosonnocumar Tagore, the testator in the 
pleadings, did die intestate as to certain portions of his 
property. 


(4) That part of the immoveable property of the said testator 
was ancestral estate, and that he had a right to dispose thereof 
by will. 

(eì) ‘That the plaintiff is not entitled to any maintenance, 

Uf. That the devises and gifts to Jotindromohun Tagore 
for life are valid, and that (subject to debts, legacies, and 
annuities), he is entitled during his life to the beneficial enjoy- 
ment of the real property, and that he is entitled until the 
legacies and annuities shall fall in and be satisfied, to recieve 
the sum of rupees 2,500, a month out of the net rents of the im- 

moveable property, and also the surplus rents of the said 
immoveable property, and the unexpended surplus of the 
interests, dividends, and annual proceeds of the moveable 
property which shall, from time to time, remain unexpended. 

(g) That the said Jotindromohun Tagore is entitled for life 
to use and enjoy the library, jewels, and other 
property directed to go with the real estate. 

(h) That it is not necessary to come to any further finding 
upon the residue of the fourth issue, or to make any declaration o 
rights so far as they relate to the immoveable property, Or to 


personal- 
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anyportion of the rents thereof, or as to the surplus income of 
the personalty, so long as the debts, legacies, and annuities are 
unsatisfied. 

(¢.) That the trust as to the personal estate, after the annui- 
ties and legacies given by the will shall have fallen in and been 
fully satisfied, is void and invalid, and that the beneficial 
interest in such personal estate is vested in the plaintif, as the 
heir and representative of the said testator. 

(4.) That the executors and trustees are bound to render to 
the plaintiff an account. 

(4) And after disposing of the costs, it was ordered and 
decreed. 

(m) That the case may be remanded to the Lower Court, with 
a request that it will try the sixth (a) issue, and return its finding 
thereon, with the evidence, to the Appellate Court. 

Thereupon appeals were preferred to Her Majesty in 
Council by the plaintiff, by Jotindromohun Tagore, and by 
Sourendromohun Tagore respectively, which have been con 
solidated, and the case was argued before this Board, when their 
Lordships adjourned the hearing in order to allow the defendant. 
Suttendromohun Tagore, who was not represented on the 


argument, the opporturity of being heard. Of that opportunity’ 


he has not availed himself, and the case is ripe for judgment. 

The questions presented by this case must be dealt with and 
decided according to the Hindoo law prevailing in Bengal, to 
which alone the property in question is subject. Little or ne 
assistance can be derived from English rules or authorities 
touching the transfer of propety or the right of inheritance or 
succession thereto. Various complicated rules which have 
been established in England, are wholly inapplicable to the 
Hindoo system, in which property, whether moveable or immove- 
able, is, in general, subject to the same rule of gift or will and to 
the same course of inheritance. The law ot England, in the 
absence of custom, adopts the law of primogeniture as to inherit- 
able freeholds, and a distribution among the nearest of kin as to 
personalty,—a distinction not known in Hindoo law. ‘The only 
trace of religion in the history of the law of succession in 
England is the trust (without any benehcial interest) formerly 


- reposed m the Church to administer personal property— 


a i vV Walford (1). In the Hindu law of inheritance, on the 


(a) Intended for the seventh. 
(1) 5 Moore, P. C.. 434 
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——— ‘the heir or heirs are selected who are most capable 
of exercising those religious rites which are considered to be 
beneficial to the deceased. 

Whilst, however, rules of detail prevailing in England are to 
be laid aside, there are general principles affecting . the transfer of 
property which must prevail wherever law exists, and to which 
resort must be had in deciding several questions of an elementary 
TaT character, which have been strongly argued in this case, and as to 

which there is no precise authority. 

E The power of parting with property once acquired, so as to 
confer the same property upon another, must take effect either by 
inheritance or transfer, each according to law. 

Inheritance does not depend upon the will of the indivi- 
dual owner; transfer does. Inheritance is a rule laid down (or ” 
in the case of custom recognized) by the State, not merely for 
the benefit of individuals, but for reasons of public policy (1). 

It follows directly from this that a private individual, who 
attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the gift 
must fail, and the inheritance take place as the law directs. This 
was well expressed by Lord Justice Turner in Sooryeemoney Dossee 

v. Denobundoa Mullick (Sic) (2):—"* A man cannot create a new form 
of estate, or alter the line of succession allowed by law, for the 
purpose of carrying out his own wishes or views of policy.” 

Another general principle ap plicable to transters by gift (more: 
liberally applied in the law of England to wills than to gifts 
inter vivos) is, that.a benignant construction is to be used, and that 
if the real meaning of the document can be reasonably ascertained 
from the language used, though that language be ungrammatical 
or untechnical, or mistaken as to name or description, or in any 
other manner incorrect, provided it sufficiently indicate what was 

meant, that meaning shall be enforced to the extent and in the 

form which the law allows. ; 

Accordingly, if the gift confers an estate upon a man with 
words imperfectly describing the kind of inheritance, but showing 
that it was intended that he shouid have an estate of inheritance, | 
the language would be read as conferring an estate inheritable 
as the law directs. 

If an estate were given to 4 man simply without express words 


(1) Domat, 2413. Be 
(2) 6 Moo, T. A. 555; 4 We Ra P, C., 114 5 1 Pandit P, C. J. 583.. 
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Ce ‘Dp ean 
‘ance it would, in the absence of a conflicting context, 
‘Hin ndoo o law (as under the present state of law it does by 
IÍ in England) as estate of inheritance. If there were added to 
ohar —— description of it as a gift of inheritance, 
not exc iding the inheritance imposed by the law, an estate of 
is ki ance would pass. à 
again, the gift were in terms of an estate inheritable accord- 
to law, with superadded words, restricting the power of trans- 
A whi h ı the law annexes to that estate, the restriction would be re- 
sea — , as being repugnant, or rather, as being an attempt to take 
a w: iy the power of transfer which the law attaches to the estate 
whic h | the giver has sufficiently shown his intention to create, 
7 ‘thou gh he adds a qualification which the law does not recognize. 
Tf, on the other hand, the gift were to a man and his heirs, to 
be selected from a line other than that specified by law, expressly 
excluding the legal course of inheritance, as, for instance, 
estate were granted to aman and his eldest nephew, and 
the eldest nephew of such eldest nephew, and so forth, for 
gx aver to. take as his heirs, to the exclusion ofall other heirs, 
_ and without any of the persons so taking having the power to 
e of the estate during his lifetime,—here, inasmuch as 
an inheritance so described is not legal, such a gift carfhot take 
effect except in favor of such persons as could take under a 
5 Feith to the extent to which the gift is consistent with the law. 
The first taker would in this case, take for his lifetime, because 
theg iver had at least that intention. He could not take more, be- 
E) the language is inconsistent with his having any diferent 
-inheritance from that which the gift attempts to confer, and that 
_ estate of inheritange which it confers is void. 
ia Tt follows that all estates of inheritance created by gift or 
w rill, so far as they are inconsistent with the general law of inherit- 
ance : are void as such, and that by Hindoo Law no person can 
* icc sed thereunder as heir to the estates described in the terms 
which in English law would designate estates tail. 
Td a It remains, however, to be considered whether the persons 
described as heirs in tail, or heirs of inheritance not recognized 
y law are sufficiently designated to take successively by way of 
which the will incorrectly assumes to give them as 
© that they may be regarded as a succession of donees for 
z the power and subject to the restrictions sought to be 
| * se i by the will upon the successive heirs in tail, or whether 
he language of the will is such as to show that the first taker was 
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* — an estate of taa Somin tó law, and that the 


words of special inheritance may be said to include such estate 


at least, and the residue be rejected as an attempt to impose 


fetters inconsistent with the law. 
This makes it necessary to consider the Hindoo Law of gifts 
during life and of wills, and the extent of the testator’s power, 


whether in respect of the property he deals with, or the person 
upon whom he confers it. The Law of gifts during life is of the 


simplest character. Asto ancestral estate, it is said to beim- 
proper that it should be aliened by the holder, without the con- 
currence of those who are interested in the succession, but by 
the law as prevailing in Bengal at least (1), the impropriety of the 
alienation does not affect the legal character of the act (factum 
valet), and it has long been recognized as law in Bengal that the 
legal power of transfer is the same as to all property, whether 
ancestral or acquired. It applies to all personsin existence and 
capable of taking from the donor at the time when the gift 
is to take effect so as to fall within the principle expressed in the 
Dayabhaga, chapter i. v. 21, by the phrase ‘relinquishment in 
favor of the donee who isa sentient person." By a rule now gene- 
rally adopted in jurisprudence, this class would include children 
in embryo, who afterwards come into separate existence. 

Asto the case of adopted children (so much relied upon 
during the argument), it is distinguishable because of the 
peculiar law applicable to that relation. The Hindoo law 
recognizes an adopted child, whether adopted by the father 
himself in his lifetime, or by the porson to whom he has 
given the power of adoption after his death, from amongst 
those of his class, of one to stand in the place of a child 
actually begotten by the father. In contemplation of law such 
child is begotten by the father who adopts him, or for and on be- 
half of whom he is adopted. Such child may be provided for as 
a person whom the law recognizes as in existence at the 
death of the testator, or to whom, by way of exception, 
not by way of rule, it gives the capacity of inheriting orother- 
wise taking from the testator, as if he had existed at the time . 
of the testator’s death having been actually begotten by him. 


Apart from this exceptional case, which serves to prove the rule. | 


i 


i) As to Madras, sec tothe same effect, Vatinayagam Piles "i Pachehè 
t Madras High Court Rep., 326; 1 Norton, L C. 334. S. C. 
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lain that the donee must be a person in existence 
takin at the time when the gift takes effect. 
7 bes fts by way of will, whatever doubts may have once 
a by learned persons as to the existence of the 
/ power, those doubts have been dispelled by a 
course of practice in itself enough, if necessary, to establish an 
ay pprov ad usage, and by a series of judicial decisions both here 
—— India, proceeding upon the assumption that gifts “by 
eran legally binding, and recognizing the validity of that 
form of gift as part and parcel of the general law. The 
Aen tion of gifts by will into general use has followed in 
r] n es it has done in other countries, the conveyance of 
ia fe Dp oO} ; * y inter vivos. The same may be said of the Roman law, as 
po ointed out by Mr. E. C. Clark in his interesting treatise upon 
“ Early Roman Law” p 118, in which the testamentary power, 
apart from public sanction, appears to have been a development 
of the law of gifts infer vivos. Such a disposition of property, to 
_ take effect upon the death of the donor, though revocable in his 
“lifetime, is, until revocation, a continuous act of gift up to the 
moment of death, and does then operate to give the property 
disposed of to the persons designated as beneficiaries. They take 
‘upon the death of the testator as they would if he had given the 
property to them in his lifetime. There is no law expressly and 
in terms applicable to persons who can so take. Thelaw of will 
has, however, grown up, so to speak, naturally, from a law which 
furnishes no analogy but that of gifts, and it isthe duty of a 
tribunal dealing with a case new in the instance to be governed by 
the established principles and the analogies which have heretofore 
pprc vailed i in like cases. The rule of jurisprudence in new cases 
was stated by Lord Wensleydale, in the opinion delivered by him 
-< as a Judge in the House of Lords, in the case of Wiresouse v. 
— Rennell (1) in accordance with principles generally recognized. 
S “This case”, said Lord Wensleydale, —“is in some sense new, 
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R Ee others are which continually occur, but we have no 
7 to consider ite because it is new as one for which 
the law has not provided at all; and because it has not yet been 
ae sided, to decide it for ourselves according to our judgment 
| kos what is right and expedient. Our Common Law system con- 
si in the applying to new combinations of circumstances those 


— + of law which we derive from legal principles and judicial 
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ei lents, and f for the sake of attaining uniformity, consistency, 
and certainty, we must apply those rules, where they are not plainly 
unreasonable and inconvenient, to all cases which arise; 
and we are not at liberty to reject them and to abandon all 
analogy to them, in those to which they have not yet been 
judicially applied, because we think that the rules are not as 
qnyenient and reasonable as we ourselves could have devised. 
It appears to us to be of great importance to keep this 
principle steadily in view, not merely for the determination of 
this particular case, but for the interests of law as a science”. 
The analogous law in this case is to be found in that applicable 
to gifts, and even if wills were not universally to be regarded 
in all respects as gifts to take effect upon death, they are 
generally so to be regarded as to the property which 
they can transfer, and the persons to whom it can be 
transferred. 

The judgment delivered by the Lord Justice Knight Bruce 
in the case of Sreemuty Soorjeemonev Dossee v. Denobundhoo 
Mullick (1) was much relied upon to show that the English 
law as to executory devises ought to be applied in dealing 
with Hindoo succession, and Mr. Justice Phear, upon the 
authority of that case, held that, “there is nothing in Hindoo 
law to prevent a testator from making a gift of property 
to an unborn person, provided the gift is limited to take 
effect (to use the words of the Privy Council) if at all, 
immediately onthe close of a life in being.” The expression 
in the judgment of the Lord Justice thus relied upon, was 
as follows :—“We are to say whether there is anything 
against public convenience, anything generally mischievous, 
or anything against the general principles of Hindoo law’ 
in allowing a testator to give property, whether by way of 
remainder or by way of executory bequest (to borrow terms from 
the law of England) upon an event which is to happen, if at all, 
immediately on the close of a life in being. Their Lordships 
think that there is not, and that there would be great general 
inconvenience and public mischief in denying such a power, 
and that it is their duty to advise Her Majesty that such a power 
does exist." A consideration of the subject-matter to which 
these remarks were applied, will, however, at once show that they 
were not intended to have the extensive effect attributed to — 
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them. The question was not as to the effect of a gift to a person 
not in existence, but, whether a person in existence, and capable 
of taking under the will when it had effect, might become 
entitled upon a future contingency to receive an additional 
benefit. The testator devised an estate to several sons, with a 
proviso that, if either of such sons died without having a son or 
son’s son living at his death, neither his widow nor daughter 


should get his share, but that the same should go sayer ; 


to the other sons. Their Lordships held the gift over to be 
valid. The point in question, therefore, was not raised, and 
could not have been decided as supposed. Moreover, 
in the subsequent case of Bhoubun Movee Debta v. Ram 
Kishore Achar) Chowdry (1), in which the testamentary power 
of disposition by Hindoos in Bengal was fully recognized, 
it was distinctly laid down that the nature and = extent 
of such power, so far as relates to contingent remainders and 
executory devises, is) not to be regulated or governed by way 
of analogy to the law of England, which law applies to the 
wants of a state of society widely differing from that which 
prevails amongst Hindoos in India. It is obvious, therefore, that 
the conclusion arrived at in the Lower Court as to the result 
of the judgment in the former case was erroneous. 

Their Lordships, for the reasons already stated, are of opinion 
that a person capable of takfng under a will must be such a 
person as could take a gift iuter vivos, and, therefore, must either 
in fact or in contemplation of law, be in existence at the death 
ef the testator. 

Their Lordships, adopting and acting upon the clear general 
principle of Hindoo law that a donee must be in existence, desire 
not to express any opinion as to certain exceptional Cases 
of provisions by way of contract or of conditional gift on 
marrage or other family provision, for which authority may be 
found in Hindoo law or usage. 

These general preliminaries being laid down, it will be 
proper next to examine in detail the various questions raised 
upon the discussion of the particular will, in their natural order. 
first disposing of those which would apply equally to a gift as 
to a will, and next, to those which affect the will in question. 

lIt was argued on behalf of the plaintiff, in the first place. 
that the will is void by reason of its being founded upon 
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— in estate EA trustees, absorbing ‘the whole 
ni in the property, and out of which the interests of the 
beneficiaries are to be fed. It was maintained that an estate, 
to be held in trust, can have no existence by the Hindoo law, and 
tiat, as the foundation of the will fails, the whole superstructure 
must fall. This is hardly consistent with the admission in the 
plaint, and upon the argument that the legacies and annuities to 
he paid by the trustees, and which are equally founded upon the 
trust, are unassailable. The plaintiff, however, is not bound by 

* an admission of a point of law, nor precluded from asserting the 

contrary, in order to obtain the relief to which, upon a true 
construction of the law, he may appear to be entitled. This 
argument for the plaintiff also gives the go-by to the considera- - 
‘tion that if the trusts. be void, they are not illegal, and that if 

_ they are struck out as-void, the estates capable of being created 
“by the will, and which the trusts were introduced to secure and 
maintain, would thereby become impressed directly upon the 

: =- estate, subject to charges for legacies and annuities which on 

=a = all hands are admitted to be valid, as, for. instance, upon a gift 

by a will to receive and pay A an annuity, and subject thereto 

in trust for B; if the trust be void, it should be simply 

struck out, and B would have the property, subject to the 

E annuity, . 

Their Lordships are unable to give any effect to this argument 
against the admissibility of a trust. The anomalous law pvhich 
has grown up in England of.a legal estate which is paramount 
: in one set of Courts, and an equitable ownership which is para- 
oy mount in Courts of Equity, does not exist in and ought not to 
D be introduced into Hindoo law, But it is obvious that property, 

t whether moveable or immoveable, must, for many purposes be 
vested, more or less absolutely, in some person or persons for the 
benefit of other persons, and trusts of various kinds have been re- 
cognized ana acted on in India in many cases. 

a Implied trusts, were recognized and established here in 

. the case of benamee purchase in Goopeckitst Gosain v: 

Gangapersand Gosain (1), and in cases of a provision 
for charity or for other beneficent objects, -such as the 
professorship provided for by the will under consider- 
ation, where no estate is conferred upon the beneficiaries 
and their interest is in the proceeds of the property (to which no 
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Lage _ objection has heen raised) the creation of a trust is practically 
ss Necessary: 

* = If the intended effect of the argument upon this point 
was to bring distinctly under the notice of their Lordships 
y the contention that under the guise of an unnecessary trust of 
inheritance the testator could not indirectly create beneficiary 
estates of a character unauthorized by law, and which could 
not directly be given without the intervention of the trust, their 
Lordships adopt tbat argument upon the ground that a man 
cannot be allowed to do by indirect means what is forbidden 
to be done directly, and that the trusts can only be sustained 
l to the'extent and for the purpose of giving effect to those bene- 
' ficiary interests which the law recognizes, and that after the 
letermination of those interests the beneficial interest in the re- 
sidue of the property remains in the person who, but for the 
will, would lawfully be entitled thereto. Subject to this 
‘qualification, their Lordships are of opinion that the objec- 
tion fails, ` 

As for the argument that the trust failed because one of the 
trustees had renounced or more correctly speaking had not 
acted, their Lordships think this criticism unfounded in law 
and wholly inapplicable to the will in question, which distinctly 
provides for the case of a trustee not acting, and gives a directory 
power to fill up the number of trustees when required. 

Having disposed of the question whether there can be a 
trust estate, and shown that the distinction between “legal” and 
“equitable” represents only the accident of falling under diverse 
1 jurisdictions, and not the essential characteristic of a possession 
. in one for the convenience and benefit of another, the next 

subject for consideration involves the objections raised on behalf 
of the plaintiff to every beneficiary interest or estate created by 
the will, except the legacies and annuities. A summary of the 
provisions and limitations in the will, so far as they affect the 
parties to this suit, and limited for the present to the real 
estate and the personalty settled therewith, is as follows :— 

Ru i 2,500 per month to the “person or Persons tor the time 
tled,”- under the will, “to the beneficial enjoyment of 
id real property ;" 

Th residue to go in aid of the income of the personal estate, 

ja hich is to be first applied in payment of legacies and annuities 

which are to be paid “gradually and as may be found possible ;” 

And so soon as the legacies and anunities shall have tallen 
io 
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in or been satisfie — trustee or trustees are to convey 
to the person i entitied. to the beneficial interest, subject to the 
ENOR 4 
n uent limitations, ‘so far as the terms and condition of 


circumstances will permit, and so far, but so far only, as such 
limitations’ do not infringe any law then in force against 


perpetuities, “if any such law there shall be ;” 

The limitation referred to was as follows in the present tense, 
and therefore to operate at the moment the will took effect, 
though “subject always to the devise to” the trustees. 

t. To the defendant, Jotindromohun Tagore, for life ; 

2. To his eldest son born during the testator’s lifetime, 
for life ; 

3. In strict settlement upon the first and other sons of such’ 











a 
pS eldest son successively in tail male ; * 
Ro 4. Similar limitations for life and in tail male upon the 
ae other sons of Jotindromohun Tagore, born in the testator's 
ur lifetime, and their sons successively ; 

par 5. Limitations in tail male upon the sons of Jotindromohun 

. Tagore, born after the testator’s death ; 

—* 6. “After the failure or determination of the uses and estates 
Th. hereinbefore limited” to the (defendant) Sourendromohun Tagore 


for life ; 
Ms 7- Like limitations for the sons of Sourendromohun Tagore 
| and their sons as for the sons of Jotindromohun ‘Tagore. 
Under these limitations the defendant, Promodecumar Tagore, 
who was alive at the death of the testator, is (if the will be 
_ valid) entitled for life, subject to the life-estates of Jotindro- ‘ 
- mohun Tagore and of his father ; l 
8. Like limitations in favor of the sons of Lullitmmohun 
Tagore, who was deceased at the date of the will, and their sons 
4 in tail male, as for the sons of Jotendromahun Tagore. Under 
these limitations (if the will be valid), the defendant, Suttendro- 
mohun Tagore, as the son of a son (his father having died 
during the testator’s lifetime) would take an estate in tail male. 
He is the only defendant in that situation. 

The will expressly and exclusively adopts primogeniture in 
the male line through males, preferring the eldest son, and 
excluding women and their descendants, and all right of provision 
- of either man or woman. 

| follows a statement showing that the testator desired 
dipais oE his estate “as fully and completely as a Hindoo 
F ser may regulate’ the conveyance or descent of property 
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ja purchased or acquired by him,” but “not subject to any law or 
custom of England whereby an entail may be barred.” 
This clause shows an intention that each tenant, though of in- 





in England could only be imposed by Act of Parleament, as in 
the cuse of the settled Abergavenny estates, and some others 
settled upon families ennobled and endowed for public services. 
Then follow the residence clauses, by which the estate was 
to go over in case of non-residence, or allowing any part of the 
property to be sold for government arrears, with powers to 
improve and to lease for twenty years. 
A glance at this summary of the provisions of the will, with 
a due regard to the principles already laid down, shows that 
upon the face of it the will contains a variety of limitations 
which are void in law, as, for instance, the limitations in favor 
of persons unborn at the time of the death of the testator, and 
the limitations describing an inheritance in tail male which is a 
novel mode of inheritance inconsistent with the Hindoo law. 
| The first life-interest in Jotindromohun Tagore next requires 
f attention, It was objected to on two grounds. First, "because it 
was said that Hindoo law recognizes only one entire estate in the 
land. and does not allow of that estate being cut up into smaller 
distinct interests in the way of life-estate, reversion, remainder, 
andso forth. Secondly, it was said that the life-interest was void, 
because of the contingency and uncertainty of the period 
at which it was to commence, because of the preference given 
© to the legacies and annuities, and to their being payable first 
out of the interest of the personalty, and then out of the rents 
: of the realty, except the allowance of 2,500 rupees per month, 
so that it is said this life estate may never come into existence. 
_beeause the legacies and annuities and interest on arrears. 
may never be completely satisfied. 
> a As for the first objection, it amounts to this: that because 
| ere is, as was contended, only one estate tec hnically known to 
> Hindoo law, and that an entirety, there can be no contract by 
which an owner of land may bind himself to allow to another the 
enjoyment of the usufruct of the land, to the exclusion of the 
a Owner, for a given time, whether for years or for life (because 
; the law we are dealing with the distinction of chatte! and 
d has no existence), and to give exclusive right of 
S ‘forthe enjoyment of that usufruct. It was admitted 
3 ‘for the plaintiff that annuities given and charged upon land are 
* 
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= Vaild ; but if the annuity equalled or exceeded the profits, there 
would be an effectual gift of all the profits and practically of 
the land, and yet it was contended that the possession and 
enjoyment of the land could not be directly given. Whether 
this interest and right of possession for years or life is called 
an estate or not, it as effectually excludes the general owner as 
an estate would. In the absence of any authority for so extra- 
ordinary a limitation of the right of property as would forbid a 
present parting with the exclusive possession and enjoyment 
for a time, their Lordships entertain no doubt that possession 
and enjoyment may be so dealt with, and that there is no objection 
oj to a similar interest being given by will. 


~ 


b 

i i As to the second objection to the life-interest, namely, the 

ki uncertainty of the period at which it was to commence, that _ 
* objection also exhausts itself upon the enjoyment of the usufruct 


more or less, The life-interest was to begin at once. It was 
subject to the devise to trustees, who were to receive the rents, 
allow the life-holder 2,500 rupees per month out ofthe net pro- . 
ceeds, apply the remainder in aid of the interest of the personalty, 

= to pay off the legacies and annuities, and, when they were dis- 5 
charged, toallow the life-holder, if he survived so long, or, if 
not, the. succeeding donees in succession to enjoy the whole. 
If the trust is not to be read to make estates valid which other- 
wise would be void, so neither is it to be read to defeat interests 
which without the trust would be valid. Their Lordships read 
this will, alike according to its words and substance, as giving a life- 
interest, subject to a charge for payment of legacies and annuities, 
whereby the rents over and above 2,500 rupees per month, and 
the expense of maintenance, are to be applied in aid of another 





' fund until the legacies and annuities are paid. The law of perpe- 
| tuity has no application tosuch a state of things. There is not a 
’ single estate or interest in question which would not be valid with- 


in the English law of perpetuity, assuming that upon the ground 
of public policy such law ought to extend to India, which the 
l character of the law of gifts there seems to render unnecessary. 

| Whether Jotindromohun Tagore took not merely an interest 









y for life, but by construction of law an estate of inherit- 
} ance, or whether such an estate of inheritance can be 
Lė implied in favour of any of his successors, must next be 


considered. Upon this point it is unnecessary to repeat what has 
been already said as to the incompetency of an individual member 
of society to make a law whereby a particular estate created by 








rg 


‘him shall descend in a novel line of inheritance, different from 


i that prescribed by the law of the land. It is clear that an estate 


in tail male, such as that which the testator has attempted to create 


in each series of limitations, is not authorized by Hindoo law. It 
could not exist with the terms of non-alienation attempted to be 
annexed to it, even in England. These would be rejected here as 
repugnant to a valid estate in tail male, created by sufficient words, 
The general intention to create a known estate of inheritance 
would be given effect to. The particular intention to deprive it of 
its legal incidents, would be disregarded as an attempt to legislate. 
Accordingly it has been argued in support of the will, that as it 
shows an intention to give an estate of inheritance of some sort, 
all the machinery by which that estate was to be governed and 


_ dealt with after it was created ought to be rejected, and such an 


estate of inheritance, as the law would uphold and sanction, ought 
to be read out of the will, and conferred either upon Jotindro- 
mohun Tagore whose family was intended, so long as it produced 
males descended of males, to represent the estate described by the 
testator, by treating his life-estate as converted or expanded into 
an estate of inheritance, according to Hindoo law, or, at least upon 
his son to be begotten or adopted, as the first tenant in tail male, 
whereby the persons designated as heirs could take, though not 
inthe fashion of the testator, at least somehow and to some 
extent. In order, however, to arrive at this conclusion, we must 
find a general and prevailing intention of the testator, expressed 
by the words of his will, which will be advanced by this process ; 
and we are not at liberty to invent for him a will which will have 
the effect of creating an estate at variance not merely in details, 
but in substance and effect, with what he has said. 

The proposed construction would contradict the will in 
every particular expressed therein. It would give the father a 


tight of inheritance and a power of disposition when the will says 


that he shall only hold for life. Testing this alone by English 
precedents, it might, in order to give effect to a general intent, be 
Sustained by resol! v. Nichol! (1). The proposed construction 
would give the succession from him to all his sons equally, 
Where the will says that the eldest shall be preferred and 
have a separate estate of inheritance, and that until that 
state fails, the second and so forth shall not succeed. Testing 
this alone by English precedents, it might plausibly be main- 
tained by Æt v. Jackson (2). The proposed construction 
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“women, whom the will excludes, 
t It would Ai in — of maintenance which the will negatives. 
It would let in the power of alienation, which the will forbids. Tt 
would defeat the limitation in case of non-residence. It would 
disregard the provisions as to leasing and improvement, which 
show, in common with the rest of the will, that the intention of 
the testator was to give and to give only such an inheritance as 
would keep together the property inalienable so long as a male 
descended in a male line from any of the indicated sources of 
inheritance should be in existence, and should keep up state in 
the family mansion. There is no trace to be found in the will of 
an intention to create any other sort of estate ; and the will, as 
clearly as language can speak without express words, declares that 
it was not the intention of the testator that any person to take 
thereunder should have the estate of inheritance defined by the 
ordinary law. If the testator had used language to describe, how- 
ever imperfectly or obscurely, such an estate as within his inten- 
tion, effect ought to be given to that intention, when once arrived 
at by a fair and liberal interpretation of his language. To create 
sach an estate by judicial construction of this will would be some- 
thing worse than guess-work as to what the testator might have 
said if he could be asked his meaning; for it would be to contra- 
dict imevery article what he has intelligibly expressed. These obser- 
vations dispose of the case of Afumberston v. Humberston (1) 50 
much relied upon by Sir Roundell Palmer in his able argument 
to sustain this claim to a general estate of inheritance by construc- 
tion, and also of the other authorities which show that, in order 
to give effect to the general intention of the testator, estates of 
inheritance will be inferred against the particular expression, in 
order to benefit as nearly as may be in a lawful way all whom 
the testator intended to benefit. To infer a general estate of in- 
heritance in this case would at the same time defeat the testator’s 
general intention, and benefit persons other than those he intend- 
ed to benefit, against established principles of construction, and 
(again to refer for illustration to English law) against the author- 
ity of Monypenn¥ v. Dering (2). Their Lordships are of opinion 
that no estate of inheritance other than the void estate in 
tail male can be read or deduced from the will. 
There is, however, another point of view in which the estates 
in tail male may be regarded, namely, as intended, at "all events, 
to confer an estate for life upon the first taker in existence when 


(1) 1 P. Wms. 332- (2) 2 De Gex, M. & G. 145. 
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r ti n the te we i perhaps be given to that intention. 
sre however, no person in existence to take an estate in 
Gil male at the testator’s death except Suttendromohun Tagore, 
NE ihe: * lic idit y of his claim to a life-interest in succession stands 
‘ot oe ‘am e ground as that of Sourendromohun Tagore and his 
* — —— arises — Sourendromohun 
odecumar Tagore, and Suttendromohun Tagore, 
SPm successively after that of Jotindromohun 
A — C the interests attempted to be created in them 
— Peson of the avoidance and rejection of the previous 
A Sia ss with which they were linked, and upon the failure or 
— determ nation of which they were to arise. This may be con- 
dered in reference to Sourendromohun Tagore, as these other 
s in this respect stand upon a like footing. It may be 
éd that, as there was at the death of the testator no person 


„ors 


| to take under the first series of limitations, except Jotendro- 
E a —* Tagore, and no person who came into existence afterwards 
i uld in point of law so take, there was in law a “failure” of the 
4 oe * tes at the death of the testator, which no subsequent event 
. d affect, and that the interest for life after the death of 
ot tine dromohun Tagore then became vested in Sourendromohun 
f se l - The answer is that this argument proceeds upon the 
o as ump — ion that “failure or determination” means failure and 
detem nation in law, as if the testator contemplated that 
pan might be void in law, which, as to the limitations in 
on n, save as to the possible effect of a law against perpetuities. 
K nps see no sufficient ground upon the face of the will 
that he suspected. The true mode of construing a 
—— it -as expressing im all its parts, whether con- 
De ae or not, the intention of the testator, and to 
— e upon a reading of the whole will, whether, assuming 
—— — therein mentioned to take effect, an interest 
i rit was intended under the circumstances, to be 
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ving the son and Sourendromohun Tagore both surviv- 
i HIA eith r Sourendromohun Tagore (and after him his son) must 


Tf. Je fotindromohun Tagore should beget or adopt a son, and 
oh 

al m nee e and enjoy, to the exclusion of the son of Jotindro- 

n in spite of the will; or the heir-at-law (who. 
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—* rms s exc idad Honk benetit Maiden: the will,” cannot 
— ibe? 1 his general right, of inheritance, without a 
= SA i~ valid | some other person) must enter and enjoy during 
iromo the ite oF Joundro’s son, and of his issue male, actual or adopted, 
and Sourendromohun Tagore (or his son), if he succeeded, must 
succeed, not as a link in the special chain of succession framed to 
keep together the family estate, but in turn with the heir-at-law 
whose intervention was not contemplated by the testator, 

If Jotindromohun Tagore were to die leaving power to adopt 
“son who was afterwards, in fact, adopted, Sourendromohun 
Tagore would either enjoy absolutely to the exclusion of the 
son in spite of the will, or the heir-at Jaw would enter as before 
stated. 

Many other cases might be supposed, in which the rights of 
Sourendromohun and those who claim after him, instead of 
forming part of a series of estates in successive devisees to fulfil 
the testutor’s intention by keeping up the estate and handing it 
on from one to another whilst there was a male representative 
of the selected line of limitation and descent, would become a 
fitful and uncertain enjoyment in turns with the heir-at-law, 
uccording to whether there was or was not any person in existence 
who would, if by law he could, have been a prior taker under 
the will, | 

Their Lordships reject the conclusion either that the testator 
meant to give an uncertain interest of so strange and shifting a 
° character, or that there was an intention to give an absolute 

estate to precede the prior estates, in the event not appearing 
to have been contemplated by the testator of the prior estates 
being void in law. Their Lordships understand “failure or 
determination” to mean “failure or determination” in fact of an 
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J estate or estates which the testator considered sufficient in law, 
—* and that these limitations over were in the scheme of this will 


intended to follow the creation of the prior estates of inheritance 
and must fall therewith. - 
Their Lordships are thus of opinion that a life-interest has 
nl been created in Jotindromohun Tagore, and that the estates of 
inheritance and subsequent estates or interests attempted to be 
created by the will have failed. The decision of the rights in 
* the real estate involves the personalty settled therewith, which 
i. calls for no further remark. ‘ 
There is, however, left the question how far the personalty not 
“settled » with the reatly, but to be made into a distinct fund by the will 
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after the legacies and annuities had been disposed of, ought to be 
dealt with ; whether the request of the corpus is void, or whether | 


the interest is to be enjoyed by the tenant for life so long as he 
can enjoy the realty. 

The gift of the personalty, or rather of the fund in money 
and securities for money into which the personalty was to be 
converted after the falling in and satisfaction of the legacies and 
annuities, was held absolutely void in the High Court (Appellate 
Jurisdiction), The Chief Justice rejected the words “or persons” 
as insensible, because only one person could take the beneficial 
interest in the realty at the same time, and he treated the gift of 
the fund of money and securities for money as a gift of the 
corpus to an uncertain person who might be one of those who 
for failure of the estate in tail male cannot take the realty, 
Mr. Justice Norman declined to reject the words ‘or persons”, 
and he suggested amongst others the construction that the person 
then in possession and his successors should take the entire 
income and profits without deduction, but he leant to the alter- 
native, that it was uncertain whether the testator meant to make 
an absolute gift or only to give the interest in succession, 
reddendo singula singulis, and upon this ground he concurred in 
hélding the gift to be void. The decree gives Jotindromohun 
Tagore the surplus of the interest remaining in the hands of the 
trustees after payment of the legacies and annuities, and excludes 
him and his successors from any right to the subsequently 
accruing interest, which is hardly consistent, The intention of 
the testator, however, appears sufficiently clear to give effect to 
all the words as follows,—viz., that the surplus in the hands 
of the trustees, and the subsequently accruing interest of the 
personal fund, is to go in the same line and to the same “person 
Or persons” as were in succession to take a beneficial interest 
in the realty in the same manner as the rents of the realty. 


The words “or persons,” instead of being rejected as inconsistent 


with a gift of the corpus, ought rather to be taken as conclusive 
to show that the intention was to benefit persons taking suc- 
cessively, rendering to each his share of the interest. The word 
‘person” in the singular is used in the clauses directing a con- 
veyance of the real estate, although the conveyance was 
to be for the benefit of all the persons taking successively, 
because there was only one conveyance to be made for the 
benefit of all. The words “or persons” in the plural were 
proper in the clause directing the trustees, not to convey, but 
ii 
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; dto stand — of, and interested in the trust moneys 
“and securities, and the interest, dividends, and the annual 
_ proceeds thereof in trust" absolutely for the person or persons __ 
entitled under the limitations, &c., to the beneficial or 
absolute enjoyment ofthe real property. And the use of the — 
plural shows that one person was not to take all, but that several 
-persons were to take, and they could only take in succession 
under the limitations in the will. The words “absolutely” and 
“absolute” are used not to indicate that the whole was to go over 
together, but that it was to be enjoyed” free from the charges 
in respect of legacies and annuities. No person could be entitled 
to the “absolute” enjoyment of the real property under the will 
in the largest sense, and “absolute” is classed by the will with 
“beneficial,” so as to have a distinct meaning as applied to each 
holder, whether for life or in tail male. The result, in their 
Lordships’ opinion, is, that after the legacies and annuities fall in 
and are satished, the intention was to establish a trust of a fund, 
consisting of money and securities, the interest of which should 
be paid to the person or persons for the time being successively 
entitled to the rents of the real estate, the corpus remaining other- 
_ wise undisposed of, — . 
= In this respect the decree ought, in the opinion of their Lord-. 
ships, to be varied, and a declaration made ot the right of Jotindro 
$ mohun Tagore, not only to the surplus interest of the personalty 
l until legacies and annuities fall in and are satisfied, but also to the 
interest of the personalty after Such falling-in or satisfaction. 
à As to the plaintiff's claim to maintenance their Lordships 
adopt the conclusion arrived atin the High Court. Without 
entering into the general question as to how far the- testamentary 


_ * power as to ancestral property can supersede the claim to 
. => maintenance, it is enough to say that the claim in this case must be 
z . sustained, if at all, upon the footing that the marriage gift ought 
4. ‘ to be rejected. The plaintiff admits a marriage gift of his father p 


of real property; producing at the time Rs, 7,000 per year, which, — ién 


P 


prima facie, is an adequate maintenance: He does not state the 


L 


present income. His averment of its insufficiency is not that it is” 
in fact unreasonable or inadequate, but only that it is insufficient — | 
“considering the amount and value of the said Prosonnecoomar — 
Tagore's property”. 

The amount of the property,” doubtless, is an element an 
determining the insufficiency of a niaintenance, but it cannot 


s be- regarded as the criterion, Other circumstances, and even “SS 
s J - 


P hd 
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the position or conduct of. the claimant (speaking generally 
and not of the particular claimant), may reduce the mainte- 
- mance. If the plaint were considered well founded in this 
respect, a son not provided for might compel a frugal father, 
who had acquired large means by his own exertions, to 
allow a larger maintenance than he himself was satisfied to 
live upon, and than children living as part of his family must 
be content with. The only question raised, therefore, is 
= whether the obligation,. moral or legal, of the father to provide 
Í a reasonable maintenance for his son, is satisfied by a marriage 
of, gift of a prima facie adequate income, and their Lordships 
= arẹ of opinion that such a gift is in its character obviously 
iah provision for maintenance which in this case must be 
regarded as sufficient, and in respect of which the plaintiff 
has laid no foundation for further inquiry, either in law 
Hes” ‘or fact. 
- The plaintiff's claim to an acccount must next be considered. 
He takes nothing under the will. As heir-at-law he is entitled 
a to so much of the inheritance in the real and personal property as 





is mot exhausted by the valid provisions of the will, and he is 
' entitled to the protection of the law to keep that inheritance 
‘intact until he comes into its enjoyment. He has averred 

“ upon information and belief that the trustees “against the direc- 
y tions contained in the will’ sold securities for money consisting 
~ of Government paper, “out of the corpus of the estate of the 

x _ said testator, and have improperly applied the proceeds thereof." 
Ki Issue was taken by the trustees upon this averment. In the 
High Court (Original Ordinary Civil Jurisdiction) Mr. Justice Phear 

—* considered this statement of the plaintiff insufficient, because “the 
J trustees and executors are distinctly empowered by the will to pay 
6; debts and legacies out of the personalty, and the selling of the 





Government paper, of which the plaintif complains may, as far 
a * uss goes which is stated by the plaintiff, have been effected 
_ for that purpose.” The High Court (Appellate Jurisdiction), how- 
éver, directed an account, thinking that an averment upon “in- 
~ formation and belief” was sufficient as to a fact within the defend- 
T mnt’ knowledge, and not within the plaintiff’s, and that the state- 
= ment as to the sale being “against the directions contained in 
thé will,” and of the proceeds being “improperly applied," was 
inconsistent with adue performance of the trust. In this latter 
view their Lordships concur, and hold that the plaintiff is entitled 
_ to the account decreed. Whether any further relief should follow 
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must.be decreed by the High Court upon the result of the account 
when taken. | 


Upon the question whether or not there ought to be made a 
declaration, beyond a mere expression of opinion, as to the rights 
of the parties after the life-interest of Jotindromohun Tagore, 
their Lordships are of opinion that sucha declaration ought to be 
made. This case is distinguishable from Lady Langdale v. Briggs 
(1), where it was laid down that, generally speaking, it is not 
according to the course of the Courts in England to declare 
future rights, and it falls within the exceptions there contem- 
plated as possible, in the judgment of the Lord Justice Turner, 
page 428; because all the existing parties interested are in 
Court, and it is impossible to decide the case without considering 
the whole scope of the will, and arriving at judicial conclusions 
as to the rights of each of the parties thereunder, which judicial 
conclusions, so far as they dispose or may dispose of the rights of 
those parties, ought to be incorporated in the decree. 

As to the costs, considering that the important questions 
litigated have arisen from the novelty and difficulty of the will, 
their Lordships are of opinion that the costs as between attorney 
and client of all parties in the Lower Court upon appeal to the 
High Court (Appellate Jurisdiction) and of the appeals to Her 
Majesty in Council, ought to be paid out of the estate, taking first 
the corpus of the personal or moveable estate, and that future costs 
ouglit to be reserved until the taking of the account, and be 
then disposed of by the High Court. 

Their Lordships will therefore humbly recommend to Her 
Majesty that the decree of the High Court (Appellate Jurisdiction) 
be in part affirmed and in part varied, and that additional declara- 
tions of the rights of the parties should be made as follows : that 
is to say, that the said decree be affirmed so far as it orders 
that the decree of the Lower Court in its ordinary civil jurisdiction 
be reversed, and that the plaint in this suit does show a cause 
of action, and that the testator died intestate as to certain 
portions of his property, and that part of the testator’s im- 
moveable property was ancestral estate, and that he had a right 
to dispose thereof by will, and that the plaintiff is not entitled 
to any maintenance from the estate of the testator, and that 
the plaintiff is entitled to an account as directed by the decree 
of the High Court (Appellate Jurisdiction), and that as to the 
residue of the said decree, that the same be varied, and the follow- 


(1) 8D, M, & G., 391. 
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ing order and decree substituted for the same : that is to say, that 


the defendant Jotindromohun Tagore is beneficially entitled to a 
life-interest under the said will in the real or immoveable property, 
and also in the personal or moveable property vested in the 
trustees therein mentioned, and directed to be conveyed or con- 
verted into a fund respectively, subject to the payments therein 
directed to be made, and to the provisions of the will not hereby 
declared to be void, and also until the legacies and annuities fall 
in and are satisfied to receive Rs. 2,500 per month out of the net 
rents of the real or immoveable property, and also the surplus 
rents of the same and the unexpended surplus of the interest, 
dividends, and annual profits of the personal or moveable property 
which from time to time remain unexpended after the payments 
by the will directed to be made thereout, and also that, subject to 
the trusts for payment of the legacies and annuities, the said 
Jotindromohun Tagore is beneficially entitled for his life to use 
and enjoy the library, carriages, horses, farmyard, furniture, 
jewels, gold and silver plates, and other articles belonging to the 
said testator, except the jewels, household-furniture, and other 
articles which, at the time of the testator’s death, was or were 
in the personal use of any member of the testator’s family, which 
by the will are not, or were not, to be collected, or got in, or sold 
by the said trustees and executors ; and that the limitations in 
tail male and subsequent limitations in the said will respectively 
have failed and are void ; and that, upon the failure or determina- 
tion of the life-interest of the said Jotindromohun Tagore, the 
plaintiff, subject to the provisions in the said will not hereby 
declared to be void, is entitled, as heir-at-law of the said testator, 
to the real and personal property in respect of the receipt and 
enjoyment of which the said life-interest is declared ; and that 
upon the expiration of the said life-interest and subject to any 
trust not hereby declared void, the beneficial interest in the said 
real and personal property is vested in the plaintiff as such heir- 
at- 
a direction that it shalltry the seventh issue and return its find- 
ing thereon, with the evidence, to the High Court, (Appellate 
Jurisdiction) ; and that the costs of the parties respectively in the 
Lower Court of the appeal to the High Court (Appellate Jurisdic- 
tion); and the costs of the several appeals to Her Majesty in Council 
be taxed as between attorney and client, and paid out of the estate, 
taking first the corpus of the personal or moveable property, and 
that the future costs, if any, be reserved and disposed of by the 


law ; and that the case be remitted to the Lower Court, with . 





Mees digi "Cx crt ¢ ‘ Deane Faradicsion), upon the — of the 
inte. = — that Court directed. 


: Decree modified. 


Norte. —It is proposed in this note to deal briefly with only one of the various 
matters decided in this case, namely, that by the Hindu law a person capable of 
taking under a gift or a will must, either in fact or in contemplation of law, be in 
existence at the date of the giñ or the death of the testator. 

The rule is deduced from a passage in the Dayabhaga, taken apart from the 
context. It is, however, firmly established, and it would serve no useful purpose 
to see whether it is capable of being lepitimately deduced from the original 
authorities in Hindu law. The words ‘‘or in contemplation of law” were evidently 
introduced in the ennunciation of the rule to include cases of children, in embryo 
who afterwards come into separate existence, and chilidrentrodnnced iuto a family 
by adoption. 

This rule, which imposes a limit to the exercise of the power of disposition of 
property, takes the place of the rule-of English law known as the rule against 
perpetuities which, it has been held, has no application in Hindu law. The limits 

imposed by this rule are evidently much narrower than those laid down by the 
English role ; and it has been decided that the enactments contained in the Trans- 
fer of Property Act, section 14, and the Hindu Wills Act, section 2, which purports 
to make section 101 of the Succession Act incorporating with some modification 
the English role against perpetuities applicable to Mindu wills, have not extended 
hose limits : Rarnlal Sett v, Kanarlal Sett, I L, R. 12 Cale. 663; Adangaman- 
jari v. Sonamani, l. L. R. 8 Calc., 637. 

It should, however, be observed that, this rule of Hindu aw unlike the 
rule against perpetuities, has regard to actual events and not to possibilities: 
haba Torint v, Peary Lall, i, L. R, 24 Calc., 646 and it has further been 
settled that a gif or devise, in favour of a class of persons some of whom would, 
by the operation of this rule, be incapable of taking would be supported as in 
favour of those who may take ; Shagabati Barmanya v. Kali Charan, I. L. R., 
32 Calc., 992. : 

It may also be noted that the Courts have not found it —— to avoid the 
operation of this rule to the case of dedication of property by will to a deity 
directed to be consecrated when the consecration was not effected during the 
lifetime of the testator, Upendra Lall v. Hemchaudra, I. L. R., 25 Cale., 404. 











SURAJ BUNSI KOER = 
1. 
SHEO PROSHAD SINGH. 
(Reported in L, R., O I. A., 88; I Le Rey 5 Cale, 148.) 





Sır James W. COLVILE: 

The question to be determined on this appeal is, what are 
the respective rights of the infant Plaintiffs and Appellants on 
the one hand, and of the Respondents claiming as purchasers at 
an execution sale on the other, in an eight anna share of mouzah 
Bissumbhurpore, a village situate in the district of Zrrhoot. 
The material facts out of which this question arises are the 
following :— 

Baboo Adit Sahai, the father of the Plaintiff, became on the 
death of his father Nursing Sahai in 1862, or by virtue of a 
subsequent partition effected with a coparcener, the sole owner 
of certain ancestral immoveable property in 7ir/ool, including 
eight annas of mouzah Bissumbhurpore. It has been assumed 
throughout the proceedings that the case was governed by the 
law of the Mitakshara ; that, or tbe Mithila law, which is the 
Same in respect of the questions raised in the suit, being the 
general law of the district. He had afterwards two sons, who 
are the infant Plaintiffs. Of these, Ram Safar was born in 1862, 
and Bhupgobuttd in October, 1869. These dates were disputed. 
but have, in their Lordships’ opinion, been conclusively establish- 
ed in the suit. On the 21st of January, 1870, Adit Saha: 
executed, in favour of one Bolaki Chowdhry, a Defendant in the 
suit, though not a Respondent on this appeal, an instrument 
in the form of a bond and Bengali mortgage, whereby he 
bound himself to repay the sum of Rs. 13,000, which he had 
borrowed from Ao/aér, with interest at the rate of 15 per cent. 
per annum, and pledged as security for such repayment the whole 
and entire proprietary shares owned and possessed by him in 
mouzalh Surakdecha (also part of the ancestral estate) and 
mouzah SissumbAurpore. This bond does not expressly state 
any reason for incurring the debt, but it refers to a negotiation 
for a loan of a smaller sum from another party, which had fallen 
through, and says that that sum was not then sufficient to meet 
the payments of the obligor’s several creditors, It was registered 
on the 21 of January, 1870. 

On the 3oth of December, 1872, Bolaki Chowdhry, suing on 
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‘this instrument, obtained an ex parte decree against dit Sahai 
alone for the sum of Rs. 16,901. 13a. 3., the amount due for prin- 
‘cipal, interest and costs. The terms of this decree were in the 
usual terms of a decree in such a suit, viz., that the sum decreed 
should be realized by the sale of the mortgaged property, and 
that if the said property should not be found sufficient to meet 
the payment of it, the person and other properties of the 
judgment debtor should be held liable for it. 

On the 21st of March, 1873, Adit Sahat presented a petition 
to the Court. This, after stating that execution having been 
issued in the usual way, the mortgaged property had been 
ordered to be put up for sale; that on production of Rs. 3,000 
out of the decretal amount the Court had granted time for one 
month, and postponed the sale to the 7th of April; that the 
Petitioner was very ill, and would be ruined by a forced sale, 
prayed the Court to grant a further postponement of the sale, 
and, under the provisions of the 243rd section of the Act VIII. 
of 1869, to appoint a suréarakur of the mouzahs in question, and 
certain other portions of the ancestral estate. From the order 
made on this petition it appears that the attachment of 
Bissumbhurpore had for some reason been already quashed, and 
that a new attachment was about to be made; and it was 
accordingly directed that in the meantime the petition should 
stand over. That second attachment must have been made, for 
subsequent proceedings in execution were had, in the course of 
which Zinda Koer, the mother of Adit Sahar, claimed to be 
entitled in her own right to one anna of mouzah Bissumbhurpore, 
and to some part of the other property taken in execution. 
Her latter claim was allowed, but that affecting A*¢ssumb/iurpore 
was rejected; and the execution sale stood fixed for the 23rd of 
May, 1873, when, on the 19th of that month Adit Sahar died. 
The proceedings against Adit Sahat were thereupon revived in 
the usual way against his two sons as his heirs, and 28th of July, 
1873, was fixed as the day of the sale of the property liable to 
the exceution. On the 14th of that month, however, Mussumat 
Suraj Bunsi Koer, as the mother and gurdian of the infant 
Appellants, filed a petition of objections for the protection of 
their interests as the sons of, and therefore, under the Mitakshara 
law, the co-sharers with, their father in his lifetime im the 
property ; and the order passed on that petition was in effect 
that the objections could not be heard and decided in the 
execution department, but that if the Petitioners had any interest 














in the property attached apart from and other than what their 
late father possessed, they could obtain their remedy by 
bringing a regular suit. The execution accordingly proceeded, 
the sale took place on the 28th of July, and the lot described as 
“the eight anna share of the judgment debtor in mouzah 
Bissumbhurpore, part of the mortgaged property as per inventory 
of the decree-holder” was purchased by the Respondents for Rs. 
6600. The sale proceeding was ordered to be duly kept with 
the record. Whether the usual certificate was afterwards issued to 
the purchasers, or in what terms, if issued, it was expressed, does 
not clearly appear on the record ; but it is certain that they had 
not been put into possession on the 27th of August, 1873, when 
the present suit was commenced. ba 

That is a suit by the infant appellants, suing, by their mother 
and guardian, against the respondents as the purchasers of the 
eight annas of Aissumbhurpore at the execution sale, and also 
against Bolaki Chowdhry, the execution creditor. The plaint 


prayed for the adjudication of the right of the plaintiffs to, and 


the confirmation of their possession in the eight annas of 
Bissumbhurpore ; to have the mortgage bond of the 21st of 
January, 1870, the ex parte judgment obtained by the defendant 


| Bolaki thereon, the miscellaneous orders rejecting the plaintiffs’ 


objections, and the auction sale ofthe 28th of July, 1873, set 
aside; and for an injunction to restrain the delivery of possession 
of the disputed property to the respondents. The claim to this 
relief was founded on the rights which, under the law of the 
Mitakshara, a son acquires on his birth in ancestral property, 
and the consequent limitation on the father’s power to alienate, 
encumber, or waste that property ; and the plaint contained the 
charges, usual in such cases, of immoral and extravagant conduct 
on the part of Adi Sahar. 

The Subordinate Judge, by his judgment of the 27th of April, 
1874, found for the plaintiffs on all the issues in the suit, and 
gave them a decree for the confirmation of their possession, and 
the cancellation of the bond of the 21st of January, the decree 
founded thereon, and the execution sale. 

He found in particular that there was no justifying necessity 
for the loan of the Rs. 3,000, Or for the former loans in repay- 
ment of which part of that money was employed ; that the 


balance of the money was not shewn to have been applied to 


family purposes; that Bolaki had failed in his duty to make 
bond fide inquiry into the necessity, but had lent without such 
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y toi man whom he well knew to be over head 
and ears in debt, and living a life of debauchery and sensuality ; 
that consequently the ex parte decree was void of all legal force 
against the family state of which the debtor was but a joint 
owner; and that for the same reason the execution sale effected 
thereunder could not stand so far as the family property was 
concerned. He also held that the rights of the purchasers stood on 
no better ground than those of the execution creditor ; that they 
were “not innocent purchasers in the proper sense of the term, 
since notice was given before the sale by the Plaintiffs that the 
family property advertised for sale could not legally be sold for 
the debt of one of the joint members of the family.” | 

On appeal to a Division Bench of the High Court the learned 
Judges, in their judgment of the 21st of July, 1875, said :— 

“The Subordinate Judge has decided (in the words of the 
well-known case of Afunooman Pershad (1) that although the 
creditor would have been justified in advancing his money if he 
had ‘made such inquiry as was open to him, and satisfied himself, 
as well as he could, as to the existence of the necessity, he did 
not in this case make such inquiry; or rather, perhaps, his 
words may be taken to mean that the result of any enquiry must 
have shewn him quite clearly that the only necessity of Adit 
Sahai was his own improper and immoral way of life, which 
required the expenditure of funds not derivable from his regular 
income. And this decision would, we think, have been perfectly 
fair and right, were we dealing with Bolaki Chowdhry only ; for 
he appears to have acted as the family mahajun for a long time 
previous, and must necessarily have been acquainted with Adit s 
circumstances and way of life.” 

The learned Judges, however, proceeded to rule that the 
purchasers (the respondents) stood on higher ground ; that under 
the authority of the case of Muddun Thakoor v. Kantoo Lali (2), 
they were to be treated as strangers who had purchased at public 
auction for valuable consideration, and had bought on the faith that 
the decree under which the sale was made was a proper decree, 
and properly obtained. In a subsequent part of their judgment 
they threw out that the onus of shewing against the purchasers 
that the decree was an improper one lay upon the plaintiffs ; 
and that the evidence in the cause as to the habits and immoral 
conduct of Adit Sahar, though strong enough to support a decree 


(1) 6 Moo. I. A. 421; 1 Pundit P. C. J. 552. 5 
(2) L Rot dT. A. 328 3 Pundit M C. J. 380. 
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against Bolaki Chowdhry, might not be strong enough to sup- 
port one against the purchasers. The formal decree passed was 
that the decree of the Lower Court should be reversed, and the 
suit as against the purchasers, defendants, dismissed. 

‘The result, then, of the judgment and decree under appeal is 
that the plaintiffs had established, as against the execution 
creditor, a case which, had he been the purchaser at the execu- 
tion sale, would have entitled them to full relief against him ; but 
that they had not established a title to any relief against the 
purchasers, the respondents. 

The extreme contention on the part of the appellants is, that 
nothing passed or could pass to the Respondents under the 
execution sale, because, on the death of the judgment debtor 
before the sale, the whole of his interest vested by survivorship in 
his sons, leaving nothing upon which the execution could 


operate. 


The extreme contention on the part of the respondents is, 


_that the sale took effect on the whole of the mortgaged pro- 


perty, and passed the interest of the sons, as well as that of thé 
father therein. 

_ An intermediate proposition is, that the sale was operative 
upon the right, title, and interest of the judgment debtor in the 
property put up for sale, so as to pass the share to which, upon a 
partition effected in his lifetime, he would have been entitled in 
eight annas of mouzah Aissumbhurpore. 

The arguments addressed to their Lordships make it desirable 
to consider, somewhat in detail, what are the principles of the 
Hindu law which are the: foundation of the Plaintiffs claim, and 
what the rights which flow from them. These questions are of 
‘course determinable by the texts of the Mitakshara, as interpreted 
by judicial decisions either of the Courts of /ndta, or of this 
Board ; and it cannot be said that the course of decision has been 
altogether uniform and consistent. 

That junder the law of the Mitakshara each son upon his 
birth takes a share equal to that of his father in ancestral 
immovyeable estate is indisputable. Upon the questions whether he 


_has the same right in the self-acquired immoveable estate of his 


father, and what are the extent and nature of the father’s power 
over ancestral moveable property, there has been greater divers- 
ity of opinion. But these questions do not arise upon this 
appeal. The material texts of the Mitakshara are to be found 


z in the 27th and following slokas of the first section of the 





1879 
Suraj Bunsi Koer 
v. 
Sheo Proshad Singh. 





iagi 


a 
Á EJ g À t 5 
a * » ta Sarita sas Pee 
api . LO { 
+ s = oe YANNARA de 4 
ce. > se — ES a, 
Peat - 


Pe e Tt wis argued at the oe that, because in the 


Köer. third sloka of the above section it is said that the wealth of. 


the father becomes the Property of his sons, in right of their 
being his sons, and that “that is an inheritance not liable to 
obstruction,” their rights in the family estate must be taken to be 
only inchoate and imperfect during their father’s ‘life, and iñ 
particular that they cannot, without his consent, have a partition 
even of immoveable ancestral — property. There was some 
authority in favour of this proposition, notwithstanding the 
texts to the contrary which are to be found in_ the Mitatahata 
itself (see slokas 5, 7, 8, 11, of the sth section of the rst ~ chapter). 
But it seems to be now settled law in the Courts of the three Pre- 
cidencies that ason can compel his father to make’ a partition 
of ancestral immoveable property. On this pointit is . sufficient 
to cite the cases of Lalyeet Singh vV. Rajcoomar Singh 1) and 
Raja Ram Tewary xv. Luchmun Persad (2\, decided by the High 
Court of Calentia; that of Kaliparshad vo Ram Charan (3), 









decided by the High Court of the North-Western Provinces ; 


that of the Na'galinga Mudali v. Subbiramantya Mudaii and 


others (4), decided by the High Court of Madras , and the case of 
Moro Wishvanath and others v. Ganesh Vithal and others (3°, 
decided by the High Court of Bombay. The decisions do not 
seem to go beyond ancestra/ immoveable property. 

Hence, the rights of the coparceners in an undivided Hindu 
family governed by the law of the Mitakshara, which consists of a 
father and his sons, do not differ from those of the Coparceners 
in alike family, which consists of undivided brethren, except 
so faras they are affected by the peculiar obligation of paying 
their father’s debts which the Hindu law imposes upon ‘sons 
(a question to be hereafter considered), and the fact that the 
father is in all cases naturally, and, in the case of infant sons, 
necessarily, the manager of the joint family estate,” 

The right of coparceners to impeach an alienation made by one 
member of the family without their authority, express or ‘implied, 
has of late years been frequently before the Courts of India, 
and it cannot be said that there has een complete uniformity 


of decision respecting it. ` i s 
(1) 12 B. L. R. 373. | r 
(2) B. L. R, F. B. Rulings 741° a 
(3) 1, L. R. 1. All. 159. i TE + 
(4) t Mad. H. C. R. 77, i s 


(5) 10 Bom, H. C. R, 444. — 








HINDU LAW. 
—* All are agreed that the alienation. ofany portion of the 


= joint estate, without such express or implied authority, may be 
= impeached by the coparceners, and that such an authority will 
be implied, at least in the case Of minors, if it can be shewn 
that the alienation was made by the managing member of the 
family for legitimate family purposes. It is not so clearly settled 
whether, in order to bind adult coparceners, their express consent 
is not required ; but this is a question which does not arise in 
`- the present case. | 
x ‘To what extent an unauthorised alienation can be impeached 
s _by coparceners is a More important question, and one upon which 
— there has been a greater conflict of authorities. Nor can it be 
said that the same law even yet prevails in all parts of India 
upon it. 
A distinction has been often made, both by Courts of Justice 
and by text-writers, between alienations by private contract and 
conveyance, and alienations under legal process, as in the case of 
joint family property seized and sold in execution of a decree 
' against one member of the family for his separate debt. 

Since the decision, however, of the cases of Mtrasvams Graminet 
yv. Ayyasvami Gramint (1), Peddamuthulaty and others v. N. 
Timma Reddy (2), Palanivelappa Kaundan v. Mannaru Natkan 
and another (3), and J- Rayacharlu v. J. V. Venkataramaniañh (4) 
it has been settled law in the presidency of Madras that one 
coparceher may dispose of ancestral undivided estate, even by 
contract and conveyance, to the extent of his own share; and 
a fortiori that such share may be seized and sold in execttion for 
his separate debt. 

“That the same law now obtains in the presidency of Bombay 
is shewn by the cases of Damodhar Vithal Khare v. Damodhar 
Hari Soman (=), Pandurang Anandrav v. Bhaskar Shaddshtp 
(6), and Udaram Sitaram v. Ranu Pandujt and another (7). 

» But it appears from the case of Vrandavandds Ramdas v. Yamuna- 
T hat (8), and the cases there cited, that, in order to support the 
alienation by one coparcener of his share in undivided property, 
the alienation must be for value. The Madras Courts, on the 
other hand, seem to have gone so far as to recognise an alienation 


4 (1) Mad, H. C. R. 471 (5) 1 Bom. H. C. R. 182. 
(2) 2 Mad. H. C. R. 270. (6) it Bom. H. C. R. 72. 
* (3) 2 Mad, H. C. R. 416. (7) 11 Bom. H. C. R. 76. 
(4) 4 Mad. H. C. R. ĝo, (8) 12 Bom. H, C. R. 229, 











Ther can ao little | adhe. that “all such alienations, 
hethar voluntary or compulsory, are inconsistent with the 
strict theory ofa joint and undivided Hindu family ; and the 
law as established in Madras and Bombay has been one of 
gradual growth, founded upon the equity which a purchaser for 
value has to be allowed to stand in his vendor’s shoes, and to 
work out his rights by means of a partition; see 1 Strange, 
Hindu Law. [1st Ed.) p. 179, and App. vol. ii. pp. 277 and 
282. 
In Bengal, however, the law which prevails in the other 
Presidencies as regards alienation by private deed has not yet 
been adopted. In a leading case on the subject, that of Sadahart 
Prasad Sahu v. Foolbash Koer y1), the law was carefully review- 
ed, and the Court, refusing to follow the Madras and Bombay 
decisions, held that, according to the Mitakshara law as received 
in the Presidency of Fort William, one coparcener had not 
authority without the consent of his co-sharers to mortgage his 





‘undivided share in a portion of the joint family estate, in order 


to raise money on his own account, and not for the benefit of 
the family. In another part of the same case the Chief Justice 
intimated a doubt upon a question which did not then call for 
decision, viz., whether, under a decree against one coparcener 
in his lifetime, his share of/joint property might be seized and 
sold in execution. That question must now be taken to have 
been set at rest by the recent decision of this tribunal in Deendya/ 
Lal v. Fugdecp Narain Singh (2), by which the law has so far been 
assimilated to that prevailing in Madras and Bombay, that it has 
been ruled that the purchaser of undivided property at an execu- 
tion sale during the life of the debtor for his separate debt does 
acquire his share in such property with the power of ascertaining 


- and realizing it by a partition. 


But then the question arises, what is the consequence of the 
debtor dying before the execution is complete ; whether in that 
event the coparceners take his» undivided share by survivorship, 
so as to defeat the remedy which the creditor would otherwise’ 
have against it. 

This was much considered in the case of Udaram Sitaram 
w Ram Panduji and another, already cited from the 11 Bombay 
H. C. Report, p. 76. There the debt was the separate debt of 
a son joint in’ estate with his father. Thewsuit was brought, 


(1) 3 B. L. R. Full Bench Rulings, 31. 
(2) L. R. 40. A. 247; 3 Pundit P, C. J. 730. 





HINDU LAW. 


after the death of the son, against the father. A decree was 
Obtained against the father and the son's widow, and it was 
sought, in a supplemental suit, to enforce that decree against the 
son’s undivided share in joint property, treating that share as 
liable, in the father’s hands, for the son's debt. It was ruled 
that this could not be done ; that, though a son might be liable 
to pay his father’s separate debts, there was no corresponding 
obligation on a father to pay his sows debts; that the right of 
c ä son to a share in the joint ancestral property had died with 
him; and that his share, having survived to the father, was no 
longer a subject upon which the execution could operate. This 
case is the more important, because the Court, whilst coming 
to the above conclision, fully recognised the alienability of the 
share of one coparcener, as established at Bombay ; and shewed, 
with some detail, how the remedy against such a share is to be 
worked out by the holder of a decree in the debtor's lifetime. 

Mr. Mayne in his valuable Treatise on Hindu Law and 
Usage, section 288, states that there had recently been a decision 
to the same effect as that just stated at Madras. Indeed, this was 
stronger than that at Bombay, because the debtor had died afte: 
decree, though before execution. The case is cited as that of 
Kooppookonan v. Chinnayen (1), but their Lordships have been 
unable to obtain access to a copy of those Reports, and can refe: 
only to the abstract of the case in Mr. A/ayne's work. The Chief 
Justice in that case seems to have taken a distinction bet ween 
a specific charge on the land and a mere personal decree. The 
existence of such a distinction would be the logical consequence 
of the power of a coparcener, as recognized at Madras and 
Bombay, to sell or mortgage joint property to the extent of his 
undivided share. 

In his judgment in the Bombay Case (2), Chief Justice 
Westropp cites a decision of the High Court of the North- 
Western Provinces, Goor Pershad v. Sheodeen (3), which is still 
stronger than the last-mentioned case at Madras, because there 
the property had been actually attached inthe debtor's lifetime. 

It may bé further observed that the Chief Justice in the 
case already cited from = Bengal Reports (4), seems to have 


(1) & Madras Reporter, 63. 
(a) t1j)Bom. H. C. R. 85 
(3)4 N. W. P. Rep. 137. 
(4) See p. 36 et reg. 













rů — 
qT etn eee tt) Pe I ae oe. ahs * tl ae 
P rf - E a ` B . = b ` ʻ 3 pa 
~f - . J 4 * 
J pe ky a, ne i voes pe p ION * 
> * ot n —— ne, | Vw — pe 
’ — CJ À „r 
Pad 
= 
ry 
LS 


— od an opinion in laour of the: general rule that an 
shaivivea ahars in joint property cannot be followed in the 
3 mands of coparceners to whom it passed by right of survivorship. 
It was not, however, necessary to decide the point in that case. 

Their Lordships have hitherto dealt with the powers and 
rights of ordinary coparceners. They have now to consider how 
far those rights and powers are qualified by the obligation which 
the Hindu law lays upon a son of paying his father’s debts. 
The obligation is thus succincly stated by Chief Justice 
Westropp (1) :— 

“ Subject to certain limited exceptions (as, for instance, debts 
contracted for immoral or illegal purposes), the whole of the 
family undivided estate would be, when in the hands of the 
sons or grandsons, liable to the debts of the father and grand- 
father”, | 

And as authorities for this proposition he cites Co/lebrooke's 
Digest, Beok 1., chap. v., par. 167, and Girdhart Lall xw. Kantoo 
Lali (2). One of the earlier authorities cited at the bar upon 
this point as a case decided by the late Suddur Court of Lower 
Bengal in 1861, which is reported at p. 213 of the Decisions of 
the Suddur Dewanny Adawlut of Bengal for that year, In it 
an infant son sued by his guardian, in the lifetime of his father, 
to set aside various conveyances which had been made by the 
father of portions of the joint family estate, and to recover the 
property sold under them, and also to recover other portions of 
the estate which had been sold under orders of the Court in 
execution of decrees. The family was governed by the Mithila 
law, and the first point decided was that the restrictions on a 
father’s power of alienation over ancestral immoveable estate 
under that law were the same as those imposed by toa law of 
the Mitakshara. 

This case recognized the distinction between alienations by 
conveyance and those made under process of execution. The 
Court set aside the sales by conveyance, because no justifying 
necessity for them had been established and it did this although 
the considerations for the sales were in some instances money 
raised in order to satisfy either judgment or bound debts. On 
the other hand, it dismissed the suit so far as it sought to recover 
property which had been sold under decrees of Court, on the 
ground that the son was under an obligation to pay he debts 


(1) I Bom. H. Cc. R. 83. — 
(2) L. R. r I. A. 321; 3 Pundit P. C. J. 380. 










her if not — for immoral purposes, and that 
ed in this c case to prove, as against the purchasers under 
crees, s that they were so contracted. The words of the 
rent “en this point are, “ Freedom on the part of the son, 
as regards ancestral property, from the obligation to 
io father’s debts, under Hindu law, can be successfully 
Hea —— by a consideration of the invalid nature of the debts 
* sA Now we are clearly of opinion that the plaintif has 
F nable to shew that the expenses for which these decrees 
wer: e assed were, louking to the decrees themselves, and we 
© cannot now look beyond them, immoral, and such as, under 
>Hi ind lu la aw, the son would not be liable for.” 

Th e decision of this tribunal in the before-mentioned case 
of A Cantoo Lall has, however, gone beyond this decision of the 
Suddur Dewanny Adawlut, because it treats the obligation of e 
a a son to pay his father’s debts, unless contracted for an immoral 
as urpose, as affording of itself a sufficient answer to a suit brought 
at a son either to impeach sales by private contract for the 
urpose of raising money in order to satisfy pre-existing debts, 

— to recover property sold in execution of decrees of Court. 
. —— judgment, moreover, and this is the portion of it that is 

_ chiefiy material to the determination of the present appeal, 
F. affirms the principle laid down in the judgment of the Suddur 
Dewanny Adawlut, that a purchaser under an execution is not 
_ bound to go further back than to see that there was a decree 

= against the father; and that the property was property liable 
to satisfy the decree, if the decree had been given properly 
' against the father. In such a case, one who has ond fide 

purchased the estate under the execution, and dona fide paid a 
_~ valuable consideration for it, is protected against the suit of the 
sons seeking to set aside all that has been done under the 
decree and execution, and to recover back the estate as joint 
ancestral property. 
s ‘This case then, which is a decision of this tribunal, is undout- 

edly an authority for these propositions : 

rst. That where joint ancestral property has passed out of 
a joint family, either under a conveyance executed by a father in 

pi consideration of an antecedent debt, or in order to raise money to 
pay off an antecedent debt, or under a sale in execution of a 
e ree for the father’s debt, his sons, by reason of their duty to 
F pa y their father’s debts, cannot recover that property, unless they 

shew that the debts were contracted for immoral purposes, and 
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extracted from the authorities which have been considered in 
the case before them. 
It has been found by both the Indian Courts, and, in their 
Lordships’ opinion, properly found, that the Plaintiffs, as 
between them and Bolaki Chowdhry, the judgment creditor of 
Adit Sakai, had established that neither they, nor the ancestral 
immoveable estate in their hands, were liable for the debt to 
Bolaki which had been contracted by their father. The two 
material issues on this point were, ist, whether the bond to 
Bolaki, executed by the late father of the minors, was legally 
valid so far as the minors’ interest is concerned, and whether 
the money thus borrowed was devoted to the satisfaction of debts 
incurred when the minors had no existence ; and, 2ndly, what 
sort of life did Adit Sahai live ; did he spend the money borrow- 
ed from Bolaki Chawdhry in immoral purposes ? The Subordinate 
Judge, upon a full consideration of the evidence, found both 
these issues in favour of the Plaintiffs, and decreed to them the 
relief sought by their plaint. The judgment of the High Court 
does not impeach this finding as regards Bolski Chowdhry. On 
the contrary, the words of the learned Judge who wrote the 
judgment of the Court are, “And this decision would, I think, 
have been perfectly fair and right were we dealing with Solakt 
Chowdhry.” There is no doubt a subsequent passage to the effect 
that the onus was clearly on the plaintiffs of shewing against 
the respondents, who purchased at the execution, that the 
decree against Adit Sahat was an improper one, and that the 
evidence was insufficient to prove the fact. 
If in this last passage of the judgment the Court meant to 
rule that the evidence which was sufficient to prove the two 
sN issues above menticned, and the matters of fact involved in them 
Bi i against Bolaki Chowdhry, ws insufficient to prove them against 
the respondents, that ruling would, in their Lordships’ opinion, 
be erroneons. The respondents were parties to the suit, they 
—* went to trial upon those issues, and had equally with Bolak 
— rey Chowdhry the means of -crossexamining the plaintiffs’ wit- 


— So * * “nesses, and of adducing counter-evidence, This observation, NY 








di igh — dismissed the — suit as against the 
ents, viz., that upon the authority of the decision of 
= th his | 30% Lin Muddun Thakoor v. Kantoo Lall(1), the respondents 

i a i * to be treated on the footing of purchasers for value, without 
i e; for it is one thing to prove a fact, and another to 
‘sage a particular party had notice of that fact. Their 

nips desire to say nothing that can be taken to affect the 

; stity of Muddun Thakoor's Case, or of the cases which may 
1a — e been decided in India in conformity with it. The 
— passage of the judgment in Muddun Thakoor's Case is 


= opts hese words — 


a x] “A purchaser under an execution is surely not bound to go 
* back beyond the decree to ascertain whether the Court was 
right i in giving the decree, or, having given it, in putting up the 
= property for sale under an execution upon it. It has already 
He been shewn that if the decree was a proper one, the interest of 
the sons as well as the interest of the fathers in the property, 
p although it was ancestral, was liable for the payment of the 
father’s debts. The purchaser under the execution, it appears 
| to their Lordships, was not bound to go further back than to see 
that there was a decree against the fathers; that the property 
was property liable to satisfy the decree, if the decree had been 
given properly against them ; and he having inquired into that, 
and dond fide purchased the estate under the execution, and 
bond fide paid a Valuable consideration for it, the plaintiffs are 
A not entitled to come in, and to set asiJe all that has been done 
under the decree and execution, and recover back the estate 
from the defendants.” 

It appears to their Lordships that the present case is clearly 
= distinguishable from that of Muddun Takoor, and does not 
fall within the principle laid down in the passage just cited. 

Tt has been seen that before the respondents purchased, the 
r claim of the plaintiffs was preferred in the Court wherein the 
h execution proceedings were pending in the form of objections to 
— the sale. The Court refused to adjudicate upon the claim in 
= aÐ execution proceeding, and accordingly allowed the sale to 
take place, but made an order referring the plaintiffs to a regular 
suit for the establishment of their rights, Their Lordships 
‘think that the respondents must be taken to have had notice, 
‘actual or constructive, of the plaintiffs objections, and of the 
(H L. R. 1 0, A. 328, 
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* brie — upon them, and therefore to have purchased with 


knowledge of the plaintiffs’ claim, and subject to the result of 
this suit It follows that, as against them as well as against 
Bolaki Chowdhry, the plaintiffs have established that by reason 
of the nature of the debt neither they nor their interests in the 
joint ancestral estate are liable to satisfy their father’s debt. — 

The question remains, whether they are entitled to any 
and what relief as regards the father’s share in this result? It 
seems to be clear upon the authorities that if the debt had been 
a mere bond debt, not binding on the sons by virtue of their 
liability to pay their father’s debts, and no sufficient proceedings 
had been taken to enforce it in the father's lifetime, his: interest 
in the property would have survived on his death to his sons, 
so that it could not afterwards be reached by the creditor in 
their hands. On the other hand, if the law of the Presidency 
of Fort William were indentical with that of Madras, the 
mortgage executed by Adit Sakarin his lifetime, as a security 
for the debt, might operate after his death as a valid charge 
upon mouzah Srssumbhurpore to the extent of his own then 
share. The difficutly is that, so far as the decisions have yet 
gone, the law, as understood in Bengal, does not recognise the 
validity of such an alienation. | 

Their Lordships are of opinion that it is not necessary in 
this case to determine that vexed question, which their former 
decisions have hitherto left open. They think that, at the time 
of Adit Sahai’s death, the execution proceeding under which the 
mouzah had heen attached and ordered to be sold had gone so 
far as to constitute, in favour of the judgment creditor, a valid 
charge upon the land, to the extent of Adit Sakat’s undivided 
share and interest therein, which could not be defeated by his 
death before the actual sale. They areaware that this opinion 
is opposed to that of the High Court of the North-Western 
Provinces (1), already referred to. But it is to be observed 
that the Court by which that decision was passed does not seem 
to have recognised the seizable character of an undivided share 
in joint property which has since been established by the 
before-mentioned decision of this tribunal in the case of Deend'ya/ 
Lal. If this be so, the effect of the execution sale was to transfer 
to the respondents the undivided share in eight annas of 
mouzah Bissumbhurpore, which had formerly belonged to 
Adit Sahai in his lifetime ; and their Lordships are of opinion 
(1) 4. Ns W. P. Rep, 137, 


. 





that, notwithstanding his death, the Respondents are entitled 
to work out the rights which they have thus acquired by means 
of a partition. 

They will, therefore, humbly advise Her Majesty to allow this 
appeal, and to reverse the decree of the High Court, and also that 
of the Subordinate Judge, which is clearly wrong in so far as it 
absolutely set aside the bond, the decree, and the execution sale, 
and in licu thereof to make an order declaring that by virtue 
of the execution sale to them the respondents acquired only 
the one undivided third share in the eight anna share of mouzah 
Bissumbhurpore, in the pleadings mentioned, which formerly 
belonged to Adit Satai, with such power of ascertaining the 
extent of such third part or share by means of a partition as Adit 
Sahat possessed in his lifetime ; and ordering that the Ap- 
pellants be confirmed in the possession of the said eight anna 
share of mouzah Sisshumbhurpore, subject to such proceedings 
as the Respondents may take in order to enforce their rights 
above declared. The order should further direct that the costs in 
the Courts below be apportioned according to the usual practice 
of those Courts, when the party plaintiff is only partially 
successful. But the Appellants, having succeeded here on a 
material portion of their claim, are entitled to the costs of this 
appeal. : 

NOTE. The doctrine of a so1's duty under the Hinde law to pay his father's 
debts (excepting debts incurred for, what may for the sake of brevity be called, 
immoral purposes) wits clearly recognised by the Privy Council in A’amooman Per- 
saud Panday's case. The subsequent working out of the doctrine and its effect 
upon the other doctrine of the Hindu law as expounded in the Mitakshara, 
namely, the doctrine of the equality of the rights of the son and the father in 
_ ancestral property, appear from the present case and the late cases of Nano: 
Babuasin ve Modus Mohen (LL.R., 13 Calc, 21) and Shagtut Persaud v. Girja 

Koer (1, L. R., 15 Calc., 717 }. 

i It may be noted that the only cases of private alienation by the father which 
their Lordships of the Judicial Committee regard as binding on the sons are ali- 
nations made, in consideration of an antecedent debt, of in order to raise money 
to pay off an antecedeit det ; and a consideration, of the doctrine on which the 
father’s power of alieration is bised, namely, the son's obligation to pay off the 
father’s debt, would show that it must be so, Certain cases decided by the 
Iodian High Courts, however seem to regard the existence of «an antecedent debt 
as immaterial, 
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SELECTION OF LEADING CASES. _ 


BHAGWAN SINGH es 
v. MS ke - 
BHAGWAN SINGH ` 


[Reported in Li R. 26 I. A., 153; 1. L. R, 21 All., 472.) 

Lorn Hosnovuse :—There are no facts in dispute in this case. 
The Plaintiffs, now appellants, brought the suit to establish their 
title as reversionary heirs of Madho Singh as against the first 
defendant, a boy who was adopted by him in the Dattaka form. 
The boy is the natural son of Madho's mother’s sister. The sole 
question is whether the adoption of sucha relation is allowed 
by Hindu law. The Subordinate Judge held that it is not allowed. 
A Full Bench of six judges of the High Court has decided that 
it was allowed. Four judges, namely, Edge C. J., and Knox, 
Blair and Burkitt JJ., being of that opinion, against Banerji 
and Aikman JJ., who are of the contrary opinion. Their Lord- 
ships are under the disadvantage of hearing the case without any 
help from the respondents, who have not appeared. But this 
disadvantage is much lessened by the elaborate fulness of the 
reasons assigned by Edge C. J. for the conclusion which he 
reached in favour of the respondent. 

The question is of the same nature as that which -has just 
been disposed of in the preceding cases from Madras and Allaha- 
bad. But it depends upon a different set of texts, and the 
course of decision in India has been very different. It is agreed 
on all hands that the prohibition contended for extends only to 
the three twice-born classes, and not to the most numerous 
class of all, the Sudras, The parties here are Kshatriyas, governed 
by the Benares School of Law. It is also agreed that, as regards 
capability to be adopted, the sons of sisters, sons of daughters, and 
sons of maternal aunts, stand on the same footing, and that 
the authorities which apply to any of these classes apply to all. 

The oldest original texts bearing on the point are contained 
in the Dattaka Chandrika. In sec. I., para. 11 of that work the 
author quotes the ancient sage Sakala to the following effect, 
After mentioning certain relatives to whom preference should be 
given in adoption among the regenerate tribes, he says: “If 
such exist not, let him adopt one born in another family except 
a daughter’s son and a sister's son and the son of the mother's 
sister.” 

In para, 17 of the same section, the same work quotes the 


sage Saunaka, who, after pointing out from what classes adoptions 
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pe Saakas. — 
on ie ae here mentioned as a son.” 
In sec >, Il, paras. 7 and 8, after quoting from Saunaka 
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> expression that the,adopted boy should bear the reflection 
on, the author adds: “The resemblance of a son, or in 
other we ds the capability to have been begotten by the adopter, 
through appointment and so forth.” f — 
_ Nanda Pandita, the author of the Dattaka Mimamsa, writing ci 








— | the early part of the 17th century, some centuries later than ' l A 
fo the -onjec tured. date of the Dattaka Chandrika, gives the same ni 


Sh. * — — 
a juota ts) ns hae TAT and Saunaka, and similar comments upon 3 


then em. E (Sec. i. Atis. (74, 107, 208; Sees V, Artsi 16 
F: Their Lordships have mentioned in the prior adoption cases 
= the views of Knox J. as to the authority of the two Dattaka 
oe just quoted. In the present case the learned Chief 
* — Edge takes even more disparaging views of their 
thority ; denying, if their Lordships rightly understand him, that 2 

a iese works have been recognised as any authority at all in 
: Benares School of Law. If there were anything to shew that 
T F ia the Benares school of law these works had been excluded or 
* rejected, that would have to be considered. But their authority 
has been affirmed as part of the general Hindu law, founded on i 
the Smritis as the source from whence all Schools of Hindu 
* Law derive their precepts. In Doctor Jolly’s Tagore Lecture of 
pee that learned writer says: “The Dattaka Mimamsa and 
Dattaka Chandrika have furnished almost exclusively the scanty 
= basis on which the modern law of adoption has been based.” 
$ Both works have been received in Courts of law, including this 
Board, as high authority. In Rangama v. Atchama (1) Lord 
Kingsdown says : “they enjoy, as we understand, the highest 
à reputation throughout India”. In 12 Moore, p. 437, Sir James 
9— Keii quotes with assent the opinion of Sir William Macnaghten, 
k that both works are respected all over India, that when they 
differ the Chandrika is adhered to in Bengal and by the 
Southern Jurists, while the Mimamsa is held to be an infallible 
tA guide in the Provinces of Mithila and Benares. To call it 
infallible is too strong an expression, and the estimates of 
Sutherland, and of West and Bühler seem nearer the true mark ; 
<= but it is clear that both works must be —— as bearing high 


4 Moo, I. A. 97> 1 Pundit P. ©. |. 313. 
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thy for so long a itie that (al es have become embedded _ 


in the general law.. 
~The. learned Chief Tuatics then objects that the texts 
of the two Rishiš are © ‘detached from their context, and so are 


rendered of no value ; ; and that as regards Sakala there is no 


information where the writer of the Chandrika obtained his 
text, and that its genuineness is- doubtful. This objection is 
strengthened by the fact that the greatest of the sages do not 
mention any such prohibition ; neither Manu nor Vashistha, nor 
Yajnavalkya, nor Narada ; while one ancient sage, called the holy 
Yama, expressly asserts the right to adopt a sister's son. Those 
objections must receive the same answer. It may be true, 
though it is impossible now to say, that the Dattaka Chandrika 
is the sole authority for the texts there quoted and afterwards 
copied by Nanda Pandita; but it still remains the fact that 
the texts have been so quoted for several centuries, and have 
so been received into the body of Hindu law. 

Taking, then, the texts as they are given, and adding to 
them such weight as the commentators possess, what is enjoined 





by them? The learned Chief Justice points out that Saunaka ~~ 


may mean a legal prohibition, or a moral admonition, or merely 
to state a fact, or to indicate a preference for daughters’ and 
sisters’ sons among Sudras. Certainly, if the question were new, 
the learned judge’s argument would have to be carefully weighed 
before it could be rejected. Much of the reasoning which has 
prevailed with their Lordships in the prior cases would apply to 


this case ; and, on some points, such as the silence of other- 
great lawgivers and the existence of a sacred text in an opposite © 


sense, with greater force. But their Lordships find an antecedent 
diffculty ; for they have to consider whether the present ques- 
tion can be treated as an open one. 

It is not necessary to state in detail the course of decisions 
in India, because there is hardly any conflict in them, and they 
are fully stated in the judgments below. In 1808 there was a 
decision ona case from Mirzapore in favour of the validity of these 
disputed adoptions; but it is probable that the parties were 
Sudras, as Sir William Macnaghten thought they were. There 
was a decision in 1810 between Brahmans, where an adoption 
of a sister's son was held valid. But Sir Francis Macnaghten 
tells us that it was overruled in some subsequent proceeding 
which is not specified. In every other case that has since 
occurred, when the question has arisen between members of the 
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-three regenerate classes, and the adoption hasbeen in the Dattaka 
form, the decision has been against its validity. The -cases haye 
occurred in all parts of India, and all the High Coarts have agreed. 


In making this general statement their Lordships have not over- , 
lookd the case decided by the Bombay High -Court in 1867 (1). 


Edge C. J. considers that, though the ‘parties really were 
Sudras, the learned Judges thought they belonged to one of 
the twice-born. classes, and so lent their authority to an adoption 
of a mother’s sister's son among one of- those classes. But 
though there was some argument as to the true caste, their 
Lérdships find nothing in the judgment to shew that the Judges 
thought the caste to be other than it really was. Nor was the 
decision treated as standing in the way of a subsequent decision 
in 1879 by the same High Court, which affirmed the invalidity 
of such adoptions in the regenerate classcs. 

The arguments by which the learned Chief Justice seeks to 
withdraw this case from so sbrong a current of decision rest 
entirely on the peculiarity which, in his opinion, attaches to the 


= Benares School of Law. He does, indeed, subject the decided cases 


r 





toa minute and able examination, with a view of ascertaining 
the precise bearing of each, and of attenuating its force. But 
the general result at which he arrives does not substantially vary 
from that which is arrived at by the minority of the Court, and 
which is above stated. That being so, he puts the case in this 
Way :— 

* “The parties in this case are Kshatriyas, and are governed by 


‘the Benares School of Hindu Law. As Kshatriyas they belong 


to one of the three regenerate classes of Hindus. What we 


“have to ascertain is, does the Hindu Law, as accepted by the 


Benares School, prohibit the adoption by a Kshatriya of the 
son of his mother’s sister, in the sense of making such an adoption 
ilfegal and void..... ; 

“It has not been suggested that there is any evidence in this 
suit of any usage in these provinces by which the adoption 
in the Dattaka form of the son of a sister of the mother of thie 
adopter, or of his sister's son or of his daughter's son, amongst any 
of the three regenerate classes is either recognised as valid or 
prohibited as illegal. Neither side in this case has pleaded o! 
relied pon any custom or usage.” 

The learned Chief Justice then ties the plaintiffs down to the 


(1) See Ganpatra Wirestour v. Vithoba Kiundappa, (1867) 4 Bom. H.C. R. t30. 
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obliga ition of shewing a TSOA to prohibit ‘the adoptions in 
cab and on each decided case he puts the “test question- 
whether it is founded on proof of such a custom among the 
regenerate classes governed by the Benares School of Law. In 
this position he considers that he is supported by a passage 
in the judgment of this Board delivered by Sir James Colvile 
in the case of the Collector of Madura x. Mootoo Ramalinga (1), 
It is as follows: “The duty, therefore, of a European Judge who 
is under the obligation to administer Higdu law is not so much 
to inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as whether it has been received by the 
particular school which governs the district with which he has 


to deal, and has there been sanctioned by usage. For under 
the Hindu system of law clear proof of usage will outweigh 


the written text of the law.” The principle deduced by the 
learned Chief Justice from this passage and applied to the present 
case would have very far-reaching consequences; and in their 
Lordships’ opinion it is not a sound principle, nor is it properly 
deducible from the language of this Board. 

In that judgment Sir James Colvile was dealing with the 
question whether a widow could adopt a son to her husband 
without his express authority. That is a point in the law of adop- 
tion .on which legal authorities in different parts of India, all 
starting from the same sacred texts; have branched off into 
an extraordinary variety of conclusions—each marked enough 
and prevalent enough in its own sphere to be ascribed to 
some recognisedschool of law. Sir James Colvile addresses himself 
j - first to shew how these schools came into being, and, secondly, 

to specify books of the highest authority in them. It is in the 
course of this exposition that the sentences just quoted occur, 
as also the opinion before quoted with reference to the authority 
of the Dattaka Chandrika and of the work of Nanda. Pandita. 
The decision of the Board was that the power claimed for the 
widow was conferred on her by the school of law dominant in 
the Dravida country, from whence the appeal came. But that 
Jaw was ascertained by the usual methods of ascertaining general 
law—by reference to authoritative text-books, to judicial deci- 
sions, and to the opinions of Pandits. These authorities were 
found tọ be sufficient proof of the general Hindu law prevailing 
over large tracts of country and populous communities. Any- 
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HINDU LAW. 
body living among them must be taken to fall under those 
“general rules of Jaw unless he could shew some valid local, tribal, 
‘or family custom to the contrary. It was necessary for this 

- Board to réfer to the differences of schools of law, because the 

authorities of the recognised Bengal School denied the power 
which those of Southern India affirmed. The whole passage is 
framed with reference to the fact that different schools were 
found to take different views of the general law on the point 
before the Board. But their judgment gives no countenance to 
the conclusion that in order to bring a case under any rule 
of law laid down by recognised authority for Hindus generally, 
evidence must be given of actual events to shew that in point of 
fact the people subject to that general law regulate their lives 
by it. Special customs may be pleaded by way of exception, 
which it is proper to prove by evidence of what actually is 
done. In this case the learned Chief Justice tells us that there 
is no suggestion of a special custom. That being so, he seems to 
have inverted the processes by which law is ascertained. 

The rule of law asserted by the plaintiffs in this case is 
derived in the first place from the sacred texts which underlie 
all Hindu law, and, secondly from books of high authority 

i in.the Benares School as well as in others. It has been affirmed 

by Courts of justice in all parts of India, and in many law- 
suits in which the parties were subject to the law of the 
Mitakshara, which is of the highest authority in the Benares 
School. It has been so affirmed and applied in general terms, 
and not as confined to a particular school. It is not shewn o 
even asserted that there is anything peculiar in the Benares 
School to make this rule inconsistent with its principles. It 

K seems to their Lordships that to put one who asserts a rule of 
law under the necessity of proving that in point of fact the 
community diving under the system of which it forms part is 
acting upon it, or defeat him by assertions that it has not 
been universally accepted or acted on, would go farto deny the 
existence of any general Hindu Jaw, and to disregard the broad 
foundations which are common to all schools, though divergencies 
have grown out of them, 

Their Lordships do not inquire whether the views so earnestly 

" maintained by the learned Chief Justice upon the construction 

' Of the disputed texts might have been successfully maintained at 

| the beginning of thisgentury. For eighty or ninety years there has 

been a steady current of authority one way, in all parts of India, 
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such a length of time as to “make it incompetent toa Court 
of justice to treat the question now as an open one. THeir 
i Lordships will humbly advise Her Majesty to reverse the 
decree appealed from, and to restore that of the Subordinate 
Judge, with costs in both courts, The age enis must also 


l the costs of this a l. 
Pay EPS Appeat allowed, ` 


Norx.—The cases irom Madras and Allahabad referred to in this — <r 
are Sri Balusu Guruitngaswamt v., Sri Balus Ramalaks havnina, 
Radhamohun vw. Beni Persawil which were decided together and where it was eid 

that the adoption of a child who ts the only son of his natural father is valid. 

The cases are reported in I. L: R., 21 All., 460. 
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HINDU LAW. 
BHUGWANDEEN DOOBEY 
v, 


MYNA BAEE.” 
| Reported in sr Moo. |. A. 487 ;ọ W. R. P. C. 23.) 
The Right Hon. Sir James W. COLVILE.— 


The following are the undisputed facts upon which this 
appeal arises :— 

Rae Deenanath,a Hindoo Banker, of great wealth, carrying on 
business at Benares, Hyderabad, and other places, died at Benares 
on the 7th of June, r8ss, childless. He was separate in estate 
from his brethren, if he had any; his wealth is said to have 
been self-acquired; and consequently his co-heiresses, according 
to the Hindoo Law of the Benares School, were his two widows, 
viz, the respondent and Doola Baee, since deceased. Im- 
mediately after his death, however, a document, purporting to 
be a will executed by him in favour of one Hunwunt Pershad, 
to whom, jointly with a person named Bithul Pershad, it gave 
the management of the property. was propounded. The title 
of Hunwunt Pershad, claiming under this alleged will, or as 
the adopted son of Rae Deenanath, has since been litigated in 
the Indian Courts, whieh have uniformly pronounced against 
it, An appeal to Her Majesty in Council against their decisions 
is pending (a), but it has not yet been set down for argument, 
in consequence of the death of one of the parties; and for the 
purposes of this appeal it must be assumed that Rae Deenanath 
died childless and intestate, and that the claim of Hunwunt 
Pershad was unfounded. Nor would it be necessary to refer 
tofthat claim but for the arguments which >the appellant's 
counsel have founded on the partition between the widows, 
which was in some measure caused by it, and upon the alleged 
collusion of the respondent with the claimant. 

The first consequence of the claim was that a summary suit, 
under Act, No. XIX of 1841, to determine the right to the 
immediate possession of the property, was instituted in the 
name of Doolu Baee, who was then a minor, by her uncle and 


* Present :—The Right Hon. Sir Arimea Wiliam Colviiz, the Right’ Hon 
Sis Edward Vaughan Williama, the Right Hon. Sir Pichard Torin Kindersley 
and the Lord furtive Roll.. 


(1) Mussa mat LutcAnee v. Bánguwndeeh. 
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gui ya \ whi | a curator was appointed under that Act. 
-When this suit came to a hearing the J udge pronounced against 
his will, and directed that the whole estate of Rae Deenanath 
should be “equally” divided between the widows, and that the 
curator should carry out that order without delay. The property 
was thereupon divided; each widow was put in possession 
of her share; and Doola Baee continued in the separate possession 
and enjoyment of her share up to the time of her death. 

She died on the 1oth of November, 1857, having on the 
21st of August, 1857, made a will which was registered on the 


same day, whereby she disposed of her share of the property, 


inherited from her husband, in favour of her father (the 
appellant) and her infant brother, Kaloo Ram, who is also 
represented by the appellant on this appeal. 

Some steps seem to have been taken by the respondent, 
and also by Hunwunt Pershad, to resist the registration of this 
willin the lifetime of Doola Baee; and upon her death the 
respondent applied for the attachment of the property in dispute, 
being that taken by Doola Baee under the partition, as specified 
in the list before referred to; and for the appointment of a 
curator under Act, No XIX of 1841. Her application having 
been dismissed by the Judge, who on that summary proceeding 
upheld Doola Baee’s will, she commenced the regular suit 
out of which this appeal has arisen, on the 21st of December, 
1857, in the Court of the Principal Sudder Ameen of Benares. 

The issues settled in the suit were :— 

First, whether there was any informality in the institution 
of the suit, 

Second, whether the plaintiff (the respondent) was legally 
competent to institute it. 

Third, whether Doola Baee was a minor or not at the date 


_of the alleged execution of the will. 


Fourth, whether the will was fraudulent or a bond fide 
instrument. 

Fifth, if a person die leaving two widows, and one of the 
widows subsequently dies leaving a will, who is entitled to 
succeed according to the S#asters, the surviving widow or the 
legatee’'of the will (supposing the husband's estate to have been 
divided between the widows, and also supposing no such division 
to have been made)? And is a widow competent to make a 
will in fayour of her brother and father under the Shasters 7 
The third and fourth issues may be dismissed from considera- 

















tion. Both have been fourld by the Courts below in favour 
of the appellant, and the correctness of this finding is not now 
impeached, 

Upon the other issues the Principal Sudder Ameen found— 
first, that the respondent could not maintain her suit, because 
it was brought on grounds wholly inconsistent and irreconcileable 
with the averments made by her in the suit, under Act, No. XIX 
of 1841, wherein she had supported the claim of Hunwunt 
Pershad; secondly, that by reason of the partition, Doola Baee 
was fully competent to leave her property to whomsoever she 
pleased; and accordingly he dismissed the suit with costs, 

There was an appeal to the Sudder Court at Agra. The first 
judgment of that Court was‘adverse to the finding of the Principal 
Sudder Ameen on the first and second issues, and decided that 
the respondent, notwithstanding her former acts and aver- 
ments, was competent to maintain the suit. But holding, that 
Doola Baee was competent to dispose of the inheritance derived 
from her husband, when it had been distinct and divided, and 
had -effectually done so, it dismissed the appeal. It treated her 
power to dispose of the movable property as certain; her power 
to dispose of the immovable property as more open to question. 

The respondent applied for a review of this judgment. The 
nature of her application and the proceedings upon it will have 
to be more particularly considered hereafter. The result of it 
was, that the case was re-heard before a Full Bench, when the 
Court decided that according tothe law of the Benares School 
Doola Baee was incompetent to dispose of either the movable 
or immovable property which she had inherited from her 
husband, and made a decree in favour of the respondent. The 
present appeal is against that decree. 

From the foregoing statement it is obvious, that the princi- 
pal question between the parties is the broad and general one, 
whether, according to the law of the Benares School, a Hindoo 
Widow is competent to dispose, by will or deed of gift, of 
either movable or immovable property inherited from her 
husband, to the prejudice of his next heirs. 

The learned counsel for the appellant have, however, 
contested the right of the respondent to have the present case 
decided on this issue upon various grounds. They contend, 
Arst, that, if not precluded from maintaining the suit by reason 
of her acts and averments in former proceedings, as ruled by the 
the Principal Sudder Ameen, she has so shaped her case on the 
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ehitate they may K as next heir of her —— in succession 
to Doola Baee; secondly, that it was not competent to the 
Sudder Court, having regard to the application for review and 
the proceedings thereon, to review its first decision, except as 
to the immovable property. 

Two other points were taken at the Bar, which it will be 
convenient to consider after, rather than before the determina- 
tion of the principal and general question of Hindoo Law. 
One was raised by Mr. Leith on behalf of the respondent, and 
was to the effect that, as one of two Hindoo widows taking as 
co-heirs to their husband, she is in a more favourable position 
than that of a person claiming as next heir of the husband in 
succession to a single widow deceased. 

The other, which was taken by the other ‘side, is what was 
the effect of the partition, either by way of enlarging the power 
of Doola Baee to dispose of the property, or affecting the right 
of the respondent to question her disposition. Their Lordships 
will consider all these questions in their order. 

At the close of the argument for the appellant they inti- 
mated, that in their judgment the respondent was not precluded, 
either by her acts or averments, or by her form of pleading in 
this suit, from insisting on her rights as heir of her husband 
against the claims of Doola Baee. Their Lordships agree 
generally in that part of the first judgment of the Sudder Court, 
which ruled that the respondent, because she originally 
acquiesced in the title set up by Hunwunt Pershad, had not 
lost any rights which accrued to her as one of the co-heirs of 
her husband, when that claim was decided to be untenable. 
Nor do they think, that her alleged alienation of her share 
can be urged against her by the appellant as a bar to the present ` 

suit. It may have been an improper act; it may be one which 
Doola Baee, had she been the survivor of the two widows, 
could have questioned, or which the next heirs of Rae 
Deenanath may yet question; but the improper alienation of 
part of her husband's estate cannot affect the respondent's 
right to recover other parts of it from those who, if her view of 
the law is correct, have no title to it. 

And upon the argument founded on the pleadings their 
Lordships have to observe, that the plaint does not inaccurately 
state the respondent's claim to the right to succeed, on the death 
of Doola Baee, to that property which the latter took by 
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inheritance from her’ husband. The replication and the petition of 
appeal from the decree of the Court of first instance are no doubt 
more open to the objection taken. In order to meet the case ol 
quasi-estoppel set up, they attempt to draw a distinction between 
the claim to the original share which the respondent took on 
her husband's death, and her claim to that to which she became 
entitled on Doola Baee’s death; and make some confusion as to 
the character of her heirship. But this mispleading has in no 
degree prevented the settlement of proper issues, or prejudiced 
the fair trial of the real question of right between the parties; 
and that being the case, it would be contrary to the practice 
of their Lordships to give effect to nice and critical objections 
founded on the inaccuracy of an Indian pleading. 

The next question is, whether the decree now under appeal 
ought to be reversed, as far as it affects the movable property, 
merely on the ground that it was not competent to the 
Tě Sndder Court to review its prior decree, with respect to that 
position of the property in cuestion in the suit. 

Their Lordships are not satisfied that the proccedings on 
review were not within the powers of the Sdder Court. Two 
objections have been taken to them—/irst, that the respondent 
never petitioned for a review of judgment, except as to the 
immovable property wvexf, that whatever was the scope of her 
petition, the order of Mr. Gubbins upon it, must be taken to 
have conclusively confined the review to immovable property. 

Upon the first point their Lordships think, that the application 
for review must, on a fair construction of it, be taken to embrace 
the question as to the movable as well as that relating to the, 
immovable property. The first plea seems to be confined to the 
latter; but the second plea is more general. It insists that the 
opinion of the Calcutta Pundit ought to be accepted as correct. 
That opinion made (as he himself stated in his second opinion) 
no distinction between movable and immovable property, but 
denied the right of the widow to dispose of either, to tie 
prejudice of her husband’s heirs. 

Again, as regardsthe acts of the Court: the article of the 
Code of Procedure which is supposed to have tied the hands of 
the Judges is the 378th. It is clear, however, that the final 
order contemplated by that section was the order which, in the 
ordinary course, would have been made by Messrs. Ross and 
Pearson onthe tsth of January, 1862. The proceeding of Mr. 
Gubbins was merely his fiat for the issue of that notice to the 
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fale; may be admitted — Mr. Gubbins understood the applica- 
tion to be limited to the immovable property; that he so limited 
the notice; and that when the parties were together in presence 
before Messrs. Ross and Pearson, the written grounds for re- 
view impugned the correctness of the decision, so far as it related 
to the real property only. But the question still remains, whether 
it was not competent to the Judges, by whom the order allowing 
or rejecting the application for review was to be made, to enlarge 
those grounds on the oral application of the party, if satisfied 
that there was a proper case on the merits for so doing. 
There seems to be nothing in the Code of Procedure which 
| expressly prohibits them from so doing. And their Lordships are 
be of opinion, that Messrs. Ross and Pearson, though they might 
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have made a final order, granting or rejecting the application 
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ican, in fofo, or in part, were not incompetent to make the qualified 
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eer order which they did make, leaving in the Court which was to 
a, 


review the decision, a discretion as to the extent to which the 
- review should be carried. 
They are also of opinion that, even if the Court below 
had been wrong in its procedure, its miscarriage ought not to 
prevent this Committee from deciding the question touching the 
disposition of the mowable estate on its merits. There has been 
no surprise. The question was fully argued before the Full 
Bench of the Sudder Court on ample notice to both parties. 
It has been fully argued here. The objection, therefore, is purely 
technical, and the result of yielding to it might be to place 
the respondent at a very unfair disadvantage.. She had a right 
to appeal to Her Majesty against the whole or any part of the 
decree of the Sudaer Court. She would not have lost that 
right of appeal even if she had limited her application for 
review to the immovable property. She was relieved from the 
necessity of appealing by obtaining a final decree in her favour 
as to the whole of the property, whether movable or immovable. 
If this objection were to prevail, there could be no final de- 
«termination of the question as to the former or its merits; unless, 
indeed, for the sake of doing substantial justice between the 
parties, their Lordships were now to allow her to appeal against 
| Aaa that portion of the first decree of the Sudder Court. They are of ; 
= opinion, that- no such formality is necessary; and that it is . 
Kompetent to the respondent, who has been brought here on 











HINDU LAW, 





‘appeal, to maintain, if she can, the decree which is under appeal, 
by showing that it is right upon the merits. 

Their Lordships being, therefore, of opinion, that there is 
no obstacle to the determination on this appeal, and between 
these parties, of the general question involved in the judgment 
under appeal, will now address themselves to the consideration 
‘of that question. 

The parties have brought together a large amount of 
conflicting authority concerning it, consisting partly of the 
Bryivustas, or opinions of Pundits, partly of decided cases, and 
partly of passages from ancient or modern authorities, which are 
accepted as authoritative in the Courts of India. 

It is impossible to reconcile the various opinions of the 
Pundits which are to be found in the Record. They are divisible 
into three classes—namely, frs that.of opinions taken in other 
suits; secondfy, that of opinions taken by the parties themselves 
for the purposes of this suit ; and thirdly, that of opinions given 
in answer to the questions put by the Sudder Court in this suit. 

Of the first class are No. 10 of the Record—probably No. 11 
ofthe Record—No 33 and No 28 of the Record. Three of these 
are not very material, As far as they go, the first two support 
the contention of the respondent; the third seems to be good law, 
but it has really no bearing on the question now under considera- 
tion. The point was, whether on the death of the widow, 
the daughter ora nephew should succeed to property derived 
from the husband; and inasmuch as the widow could not have 
taken the property if it had not heen divided, it followed that 
it must continue to descend in the course of succession to separate 
estate; and, therefore, to a daughter before a nephew. The fourth 
is strong against the right of a widow to alienate immovable 
property inherited trom her husband; and the case in which the 
Opinion was taken was decided in accordance with it. But 
the opinion being apparently that of the Calcutta Pundit who was 
consulted in this case, it is material only as showing that he has 
mM other cases rejected the doctrine that a widow has power 
to dispose of land inherited from her husband. 

The second class consists of No. 12 of the Record. being the 
opinion of thirty-seven Benares Pundits filed by the respondent; 
and of No. 14 of the Record, being the opinion“ of twenty-one 
Pundits of the same place, filed by the appellant. This first ruled 
that the surviving widow was entitled to succeed to the share of 
the deceased widow; and that that right could not be defeated by 
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di = idee ar! length: of contesting the right of one widow to succeed to another 
Bae widow of. her deceased husband in any case; it affirms the 
proposition that the property being once vested in the widows, 
each had an absolute interest i in her share, and might dispose of 

it as she pleased. Tt held also, that in the case of intestacy, the 
father and brother of the deceased widow would have been the 
persons entitled to inherit her share. 

| The third class consists of No. 4 of the Record, being the 
opinion of Ram Nath, one of the Pundits at Sudaer Court of 
Agra ; of No. 7 of the Record, being the opinion of the four 
Benares! Pundits, taken by the Judge of that place, under orders 
from the Sudder Court at Agra ; No. 5 of the Record, and No. 3 
of the Record being the two opinions of Heerna Nund, the other 
Pundit at the Sudder,Court of Agra; and No 6 ‘of the Record, 
and No. 2 of the Record, being the two opinions of the 
Calcutta Pundit, All these, except the latter opinions of Heerna 
Nund and of the Calcutta Pundit, which were taken on the 
proceedings in review, were given in answer to the questions put 

g by the Swdder Court being its first judgment, 

he The questions were prefaced by the following preamble, 

or statement. 

q A dies, leaving two wives & and C, who inherit his property, 

real and personal. Æ and C make a complete partition of the 

t property, and live separately from each other. C dies, having 

as blood-relations a brother and an uncle: and the questions 
| were :— 

i First. Does the property left by C descend by inheritance 

to the other widow, Æ, or to the brother or uncle of C ? 

Second. Would C be competent to bequeath by will to 
her blood-relatives the share of the property which she inherited 
from A (so divided), to the prejudice of A, who is still living ? 

It will be observed that this statement assumes a complete 
partition by the act or contract of the two widows, and it substi- 
tutes an uncle for the father of the deceased widow. The only 
variation in the references to the different Pundits was that, 
from accident or design, that to Heerna Nund was confined 
to real property. 

To these questions the four Benares Pundits answered :— 
First, that the brother of C was her foremost heir, and after him 
her uncle, and that while these two existed Æ could not succeed, 
Second, that any testamentary disposition by the widow of the 
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property which she had inherited from her husband should be 
held valid, the property having been exclusively her own, and 
that she was, therefore, at liberty to dispose of it in any way 
she thought proper. 

Three out of the four consulted Pundits, appear to be 
included amongst the twenty-one, who had previously given 
the opinion above referred to at the instance of the appellant, 
and accordingly the two opinions are, as might be expected, to the 
same effect ; except, perhaps, that the second does not deny 
so strongly as the first the right of the surviving widow to 
succeed to the share of the deceased widow in any case. 

The answer of Ram Nath to the first question was, that C's 
share would descend by inheritance to A, because C could not 
be succeeded by her brother or uncle during the existence of her 
husband's safiuda ; and although, in his answer to the second 
question, he admits the power of C to defeat this right of B by 
her will, he rests that power of disposition safely on the 
partition assumed by the statement. He says expressly ;—‘“*She 
could not have done so had the property been jointly held.” 
He makes no distinction between real and personal estate. 

The answer of Heerna Nund and the Calcutta Pundit, upon 
which the ultimate judgment was in great measure grounded, 
was, of course, in favour of the respondent on both points. 
They, too,- make no distinction between real and personal 
property. The first opinion of Heerna Nund was confined to 
real property; but this, as he explained in his second opinion, 
was because the reference to him was so confined. 

The following, then, is the result of the Bywustas of the 
Pundits-—\f the partition, the effect of which will be after- 
wards more fully considered, were out of the question, all. the 
Court Pundits would agree in holding, that the respondent, 
as the next kin of her husband, is entitled to take by succession 
the share of Doola Baee; and that that right cannot be defeated, 
either as to movable or immovable property, by the will of 
Doola Baee. Ram Nath, however, holds that, by reason of the 
partition, Doola Baee acquired the right of disposition. Again, 
the twenty-one or twenty-two Benares Pundits who are in favour 
of the appellant's title are opposed by the twenty-seven Pundits 
of the same place, who have given their own opinion in favour 
of the respondent. And the Aywustas given in other cases are 
more favourable to the respondent than they are to the 
appellant. 
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* The a who are in favour of the appellant’ refer 

only generally to the Mitácshará, but the particular passages on 
which they rely are probably the rst and 11th sections of the 
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second chapter, and especially the second article of the 11th section. 
Those passages, and the arguments in favour of the widow's 
right of disposition which were deduced from them, were 
lately under the consideration of this Committee in the case of 
Mussamat Thakor Deyheev. Rai Baluk Rami) The following is 
the conclusion to which their Lordships then came ;—“The 
result of the authorities seems to be that, although- according to 
the law of the Western Schools the widow may have a power 
of disposing of movable property inherited from her husband, 
which she has not under the law of Bengal, she is, by the one 
law, as by the other, restricted from alienating any immovable 
property which she has so inherited ; and that on her death the 
immovable property, and the movable, if she has not other- 
wise disposed of it, pass to the next heirs of her husband.” To 


theauthorities then cited and reviewed by their Lordships may be 


added Sir W. Macnaghten’s observations in his work on “Hindoo 
Law,” Vol. I, pp. 19 to 21 ; Cases XIV and XV in the Second 
Volume of the same work, pp. 32 and 37; and also some of the 
cases which will hereafter be mentioned, which, whilst they 
support the doctrine of the widow's power to dispose of movable 
property, admit that she cannot dispose of immovable property 
inherited from her husband. | 

It must, then, be taken upon the authorities to be settled 
law that under the law of Benares, a Hindoo widow has not the 
power to dispose of immovable property inherited from her 
husband to the prejudce of his next heirs; and the only question 
open to doubt is, whether she has any such power over 
movable property. 

It must be admitted that, in favour of this supposed distinc- 


tion, there appears at first sight to be a considerable body of 


positive authority. In the case of Cossinath Bysack v. Hurroo- 
soondury Dabee (2', the leading case upon the rights and 
disabilities of a Hindoo widow in Bengal, it was not at first suppos- 
ed that the distinction was recognized even by that School. The 
first decree in that case declared the widow entitled to an 
interst for life in the immovable, and to an absolute interest 


(1) 11 Moo 1A 139. at 175. 
(2) a Morley’s Dig. 204—5, 204 
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in the movable estate of her late husband, That was altered 
by the decree made in a bill of review, which declared her 
entitled to the real and personal estate of her husband, to be 


= possessed, used, and enjoyed by her as a widow of a Hindoo 


a 
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husband, dying without issue, in the manner prescribed by the 
Hindoo Law. On an appeal from that decree the whole subject 
was reviewed by Lord Gifford. His judgment (which is reported 
in the Appendix to Mr. Longueville Clark’s Rules and Orders), 
whilst it establishes that, according to the law of Bengal, “there 
is no distinction between movable and immovable property in 
respect to the widow's power of disposition over it, seems to 
proceed on the ground that the treatise known as the Vivada 
- Chintamoni and the Ratnacara are overruled and qualified in 
this respect by the Dayabhaga and Dayatutwa, which gave 


- the law to Lower Bengal, and that where the two former 


treatises prevail the distinction may exist. This judgment, 
therefore, affords some ground for the argument that the law 
of Bengal, which does not recognize the distinction, is an 
exception from the general Hindoo Law. Again, in Rayunder 
Narain Rae v. Bijat Gobind Sing (1), decided here in 1839. the 
right of the widow to dispose of the movable property inherited 
from her husband, and its devolution on her dying intestate. 
are treated as open questions under the law of the Mithila 
School. 

Of decided cases affirming the distinction, we have that in 
the High Court of Bengal, which was cited at the Bar from the 
Indian Jurist of the arst of March, 1866, p- 128; and which 
appears to be a case governed by the law of the Mithila School. 
We have further the four cases cited in the judgment in that case, 
of which two show that the distinction has been recognized by 


the Sudder Court of Madras as prevailing in the Presidency of 
Madras; and two show that it has also been recognized by the 


High Court of Bombay as prevailing in that Presidency. And, 
lastly, we have Case VII., at p. 46 of the Second Volume of Sir 
W. Macnaghten’s “Hindoo Law,” in which the law which ought 
to have been applied was that of the Benares School. 

~ If it were clear that the law upon the point in question was 
necessarily the same for all parts of India except those Provinces 


7 of Lower Bengal which are governed by the Dayabhaga, these 


~ Cases might afford ground for saying that the doctrine under 


(1) 2 Moo. I. A, 151. 





om 

Le Haiii : N 
consideration, however questionable originally, must be taken 
to be now established by a course of decisions. 

Is however this uniformity of the law to be presumed ? 

The Judges, indeed of the High Court of Calcutta, say, in the 
judgment just referred to, “This case comes from Tirhoot, one 
of the Districts forming the ancient Province of Mithila, but the 
law is admittedly the same in this particular both for Mithila 
and for the provinces governed by the Mitacshara”. Their 
Lordships, however, are not satified that this statement is correct. 

The Mitacshara is no doubt accepted as a high authority 
by all the Schools, even—by that of Bengal, when it is not 
controlled by the Dayabhaga, and other treatises peculiar to 
f to that School. But the other four Schools have, like that of 
z Bengal, though in a less marked decree, their particular treatises 
A and commentaries which control certain passages of the 
| Mitacshara and give rise to the differences between these Schools. 
In proof of this, it is only necessary to refer to the preliminary 
remarks of Sir William: Macnaghten, pp. 21 to 22. From these 
‘it would appear that, whilst the Mithila School follows implicitly 
the Vivada Chintamoni and the Ratnacara; the South of India 
the Smriti Chandrika and the Madhavya ; and the Presidency of 
Bombay the Vyavahar Maytkh’; these works are by no means 
held in equal estimation at Benares. 3 
Now, it appears from the judgment of Lord Gifford, that the 
; ' works which were supposed to go furthest towards establishing 
A the distinction between movable and immovable property, 

which is now under consideration, were the Vivada Chintamoni 
and the Ratndcar. These may well be taken to establish such 
a a distinction, according to law of Mithila, and yet fail to do so 
3 > according to the law of Benares. Again, the Mayukha is cited as 
; an authority for the decision of the case, at p. 43 of the Second 
“4 Volume of Macnaghten’s “Hindoo Law”. And, in the judgment 
Lar, under appeal, it is expressly stated that that treatise is not accepted 
as an authority, by the Benares School; and, consequently, that 
the case in question was not binding on the Court. In like 
BAE manner the law established by the two decisions at Madras, if it 
9 ng be so established, may depend on treatises and authorities 
ie peculiar to the South of India, and not accepted at Benares. 
3 From the reports of these, at p. 117 of the Sudder Decisions for 
. 1849, and at p. 77 of the Sudder Decisions for 1850, it appears A 
that both were decided on the Bywustas of Pundits. Im the | 
-former case the authorities relied on by the Pundits are not ~ 
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given; but in the latter, mention is made of the books called 
Madhaveya and Suraswativilása as well as of the Mitacshara 
(there called Vijnyaneswara) ; and it appears, from Sir Wiliam 
Macnaghten’s remarks, that the two latter works are of 
paramount authority in the territories dependent on the 
Government of Madras, whilst they are not enumerated amongst 
the works accepted at Benares. ; 

If this be so, it follows that, even if the above-mentioned 
cases were correctly decided, they are by no means conclusive on 
the present question. The decision of the High Court of 
_ Calcutta, in so far as it confirmed the title of the purchaser of 
the Government Promissory Notes, might have been rested on 
the general law relating to the transfer of negotiable paper, and 
that case, so far as it involved the question now under considera- 
tion, and the case in the Second Volume of Moore's Indian 
Appeal Cases, were determinable by the law of Mithila; the 
two cases in the High Court of Bombay, and the Case, No VII, 
at p. 46 of the Second Volume of Macnaghten’s “Hindoo Law,” 
were decided according tothe peculiar law of the Bombay 
Presidency, including the Mayukha, and those at Madras 
„according to the law of that Presidency. None of them necessari- 
ly govern a case to be decided aceording to the law of Benares. 

How then does the law stand independently of these 
decisions ? 

The startling differences of opinions amongst the Puna'tts 
show that the question cannot be taken to be clearly settled by 
the authorities accepted at Benares. 

The text of the Mitacshari on which, as has already been 
shown, the appellant must mainly rely, is the second paragraph of 
Section XI of Chapter II, which includes “property which she may 
have acquired by inheritance’ in the enumeration of women’s 
peculiar property. These words make no distinction between 
movable and immovable property; yet it is settled, beyond all 
question, as we have already stated, that the immovable property 
Which a woman inherits from her husband cannot be disposed 
of by her, and does not pass as her sfridiun. The legitimate 
inference from this seems to he, that neither movable nor im- 
movable property inherited from her husband forms part of a 
T Woman's feculiam or sirfdiun. Sir William H. Macnaghten, 


. i unt — | ho : 
~ indeed, (“Hindoo Law," Vol, 1L, p- 35), excludes from siridhtn 


all the different kinds of property enumerated in the last clause 


4 of the paragraph in question. 
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head of stridhun all property inherited 
from the husband ; that from the facts of its inclusion the power 
of disposition over it is primd facie to be inferred: but that the 
right to alienate immovable property, whether inherited from the 
husband or given by him in his lifetime, having been taken away 
by the positive texts, the distinction in this respect between mov- 
able and immovable property has arisen. 

This argument, however, would fail to show why immovable 
property, inherited from a husband, should not (and all the 
decided cases show it does not) descend as sfridhun ; but passes, 
on the widow’s death, to the next kin of the husband. The truth 
seems to be, that the texts which restrict a woman's power of 
disposition over immovable property given to her by her 
husband in his lifetime, are different from those which both 
restrict her power over immovable property inherited from her 
husband, and regulate the course of its devolution. 

To the former class belong the text of Narada: “property given 
to her by her husband through pure affection, she may enjoy at 
her pleasure after his death, or may give it away, except land or 
houses”; and the text of Katyayana: “What a woman has received « 
as a gift from her husband she may dispose of at pleasure after 
his death, if it be movable; but as long as he lives, let her preserve 
it with frugality.” To the second class belongs the text of 
Katyayana, on which the judgment under appeal so much 
proceeds, wz. “The childless widow preserving inviolate the 
bed of her lord, and strictly obedient to her spiritual parents, 
may frugally enjoy the estate or property until she dies ; after 
her the legal heirs shall take it.” We take these texts as 
rendered by Colebrooke, Dig., Vol. III., p. 575 and p. $76. 

It is imposible to deny, as will be seen on reference to the 
Digest, that there has been a considerable conflict of opinion 
amongst the commentators concerning the texts. The better 
opinion, however, seems to be, that they relate to different 
subjects. 

Again, the latter text certainly includes both movable and 
immovable property; and it seems to be only by reason of 
confounding the law as to property given by, with that relating 
to property inherited from the husband, that the words “after ae : 
her the legal heirs shall take it” can be restricted to the im- * 
movable portions of the husband’s estate. The preponderance 
of authority is certainly in favour of the proposition that, whether ~ 4 
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the widow his or has not the power to dispose of inherited 
movables, they, as well as the immovable property, if not 
disposed of, pass on her death to the next heirs of the husband. 

It is also worth remarking, that the doctrine that property 
inherited from her husband forms part of a woman's sérfd4un_ re- 
ceives no countenance from two of the treatises current in other 
Schools which are supposed to recognize the widow's power to 
dispose of movables so inherited. Both the Vivada Chintamoni 
and the Mayukha confine sfvd/4un within the definitions of Manu 
and Katyayana. They exclude property inherited, and the other 
acquisitions which are comprehended in the last clause of the 
paragraph in the Mitacshara, but are excluded by Sir W. 
Macnaghten, 

They have distinct chapters for “the separate property of 
women,” and “her right of succession to a husband who leaves 
no son.” The Vivada Chintamoni expressly says (p. 262), that the 
text of Katyayana does not refer to the peculiar property of a 
woman; and although it cites from Katayayana: “ Let a woman 
on the death of her husband enjoy her husband’s property at 
her discretion,’ and explains “that this refers to property other 
than immovable,” it also, at page 292, quotes from the Mahabha- 
rata: “For women the heritage of their husbands is pronounced 
applicable to use. Let not women on any account make waste 
of their husbands’ wealth ;"" to which it adds, by way of explana- 
tion, “Here waste means sale and gift at their own choice.” (See 
Vivada Chintamoni, pp. 256 and 266, and Mayukha, pp. 54 
and 78). 

Another argument against including the wealth inherited 
from her husband in a woman's sfrdfun, as defined by the znd 


‘clause of the 11th section of the znd chapter of the Mitacshara, 


may be derived from the clauses 11 to 25 (both inclusive) of the 
Same section. These declare the husband to be, in default of 
the issue, the heir to “the whole property as before described, 
el. 11.” This is intelligible, if the words “ property which she 
may have acquired by inheritance,” in the second clause, are 
considered to be property inherited in her husband's lifetime, 
or from some persons other than him. 

The reasons for the restrictions which the Hindoo Law imposes 


on the widow's dominion over her inheritance from her husband, 


whether founded on her natural dependence on others, her duty 
to lead an ascetic life, or on the impolicy of allowing the wealth 
of one family to pass to another, are as applicable to personal 
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— ancient texts imposing the restriction are general. 
It lies on those who assert that movable property is not subject 
to the restriction to establish that exception to the generality 
of the rule. The diversity of opinions amongst the Benares Pundits 
is sufficient to show, that the supposed distinction between mov- 
able and immovable property is anything but well established in 
that School. And the unanimous judgment of the five Judges of 
the Sudder Court, supported by the opinion of the Court Pundits, 
has, in this case, ruled that the distinction does not exist. Such 
a judgment ought not to be lightly overruled. | 

Their Lordships, therefore, have come to the conclusion that, 
according to the law of the Benares School, notwithstanding the 
ambiguous passage in the Mitácshára, no part of her husband's 
estate, whether movable, or immovable to which a Hindoo 
woman succeeds by inheritance, forms part of her stridhun or 
particular property ; and that the text of Katyadyna, which is 
general in its terms, and of which the authority is undoubted, 
must be taken to determine—frs/, that her power of disposition 
over both is limited to certain purposes ; and, secondly, that on 
her death both pass to the next heir of her husband. They have 
already stated the grounds on which they think that the cases 
decided in India are not necessarily in conflict with these 
conclusions. It is unnecessary for them to express any opinion 
touching the correctness of those decisions į except that, in so, 
far as they proceed—as that in the High Court of Calcutta 
unquestionably does not in part proceed—on a different construc- 
tion of the passage in the Matacshira, they cannot be supported 
on that particular ground. 

Their Lordships have now to consider, whether the effect of 
the so-called partition was to give Doola Baee any power of 
disposition over her share which she would not otherwise have 
had. 

The case is wholly distinguishable from those in which a 
widow, having a right to an ascertained share upon a’ partition 
with coparceners, who have an absolute interest in their shares. 
is put by them. into possession of that share. In such case it 
may be a question, whether her interest does not become absolute; 
though in a case coming from Lower Bengal the contrary was 
decided by this Committee on an appeal from the Supreme Court 
of Calcutta. But here the so-called partition was between two 
widows, each having the limited interest of a Hindoo widow in 
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her husband's estate. It does not appear that it Was made at 
the suit or on the application of either. It was made by order 
of a Judge who, in the particular proceeding (one under Act, No. 


XIX of 1840), had no jurisdiction to determine questions of title ; 
and who could only deal with the right to possession. It. is 
difficult to see how such a partition could enlarge either widow's 
estate, so as to give her a disposition which she would not other- 
wise have had against the next heirs of her husband. 

It may be said, that the question here is only, whether the 
respondent has not, by her partition, lost her right by survivor- 
ship. There is, however, no proof of any contract to make a 
partition, and, as part of that contract, to release the rights of 
survivorship, supposing it to have been competent to the widows 
to enter into such a contract. There was, as has already been 
shown, no jurisdiction in the Court to make a complete partition 
in invitum. The transaction seems to have been merely an arrange- 
ment for separate possession and enjoyment, leaving the title to 
each share unaffected.. The acquiescence of the widows in the 
Judge's proceedings cannot have done more than bind each not 
to disturb the other's possession. 

If this be so, it follows that the opinions of those Pundits 
which were given in favour of the appellant, on the assumption 
of a complete and regular partition, lose much of their power. It 
follows also, that the case of the respondent is stronger than it 
would have been had she claimed merely as next heir to her 


husband in succession to Doola Baee. For the estate of two 


widows, who take their husband's property by inheritance is one 
estate. The right of survivorship is so strong that the survivor 
takes the whole property, to the exclusion even of daughters of the 
deceased widow. (1) They are, therefore, in the strictest sense. 
coparceners, and between undivided coparceners there can be no 
alienation by one without the consent of the other. And, accord- 
ingly, this case might have been decided in favour of the respon- 
dent on this ground alone. 

Upon the whole, then, their Lordships are of opinion, that 
the decree under appeal is substantially right, and ought to be 
affirmed. Considering, however, that what has here been decided 
in respect to Doola Baee's interest is equally applicable to that 
of the respondent, and that the latter is said to have assumed a 
power of disposing of her own share. they think it may be well 


(1) 2 W. Tf. Macnaghten’s ** Hindu Law,” p. 38, note 
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pee — se a declaration, that the property recovered 
ugwandeen | by the respondent is to be possessed and enjoyed by her as a 
-widow of a Hindoo husband dying without issue, in the manner 
prescribed by the Hindoo Law. Their Lordships will humbly 
recommend Her Majesty, with that variation, to confirm the final 

_ decree of the Sudder Court of Agra. The appellant must pay the 


costs of this appeal. 
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Appeal dmissed with costs. 


Nore.—This case establishes that, according to Benares School of Hindu 
Law governed by the Mitákshará no part of her husband's estate, whether 
movable or immovable, to which a Hindu widow succeeds by inheritance forms 
part of the #ridiua or peculiar property, so that she takes only a restricted 
estate, and her power of disposition is accordingly limited. It also follows that 
on ber death, the estate passes not to the heirs of her own peculiar property, 
but to the heirs of her husband. The result, therefore, is that the discussion 
contained in the Mit&ksharm, wherein the author maintains that the expression. 
‘atridiun’ has no technical meaning, but should be deemed to include property 
inherited by a female, as well as other descriptions of property specially 
= enumerated as such, can have no practical effect given to it, since it neither 
affects the right of alienation nor controls the line of succession. The mle laid 
down in this case has been extended to other females Accordingly the daughter 
. has been held to take a restricted estate in property inherited from her father 
a (Chotay Lai v. Chunnoo Lal, I, L. R., (4 Cal., 744) ;a similar rule has been laid 
. down in the case of a mother inheriting from her son / Jullessur v. Ugenr, 1. L. 
R. 9 Cal, 725); and more recently it has been held that even in the case of 
property inherited by a female from another female the same rule applies. 
(Sheo Shankar Lal v, Debi Sahai, Ie L. R., 25 All., 4683 Sheo Pertad v. Allahabad 
Bank, 1. L. R., 25 All., 476). 
The case also establishes that when several widows inhgrit their husband's 
property together, they take a joint estate with the right of Survivorship among 
themselves. 
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THE COLLECTOR OF MADURA 
v. 


MOOTTOO RAMALINGA SATHUPATHY.* 


[Reported in 12 Moo. I, A. 397 ; 10 W. R., P. C., 17.) 

Sır James W. CoOLVILE :-— 

The principal question raised by these appeals is the validity 
of an adoption made by the widow of the last male sesmindar of 
Ramnad. 

His title to that semindary, which is of great extent, and, like 
many of the large semindarzes in the south of India, in the nature 
of a Raj, or Principality, descendible to a single heir, was thus 
derived. In 1795, the then zemindar, Moottoo Ramalinga Sathu- 
pathy, having rebelled against the Government of the East India 
Company, was deprived of his zemitndary, which in the month ot 
July in that year was granted to his sister, Ranee Mangalaswara 
Natchear. Her title was confirmed by a formal Sunnud, executed 
on the 22nd of April, 1803, by Lord Clive, the then Governor 
of Madras, which granted the semindary to her, her heirs. 
successors, and assigns. She was married to Ramasamy Taver, 
_ who died some time between 1797 and 1804; and in the 
* latter year, Ranee Mangalaswara Natchear, then a widow, and 

professing to act under a written agreement between her and 
her late husband, adopted one Annasamy, his nephew. whose 
title she afterwards confirmed by a will executed on the 11th 
of April, 1807. She died in that year, and was succeeded by 

Annasamy. Head seven wives, of whom only his chiet wife, 

Mootoo Veroyee Natchear, and the appellant, Ranee Khunjara. 

need be mentioned, but had no male issue by any of them. 

And on the 26th of January, 1820, he adopted a son, Ramasamy, 

who was the natural brother of Mootoo Veroyee Natchear, and, 

by a testamentary instrument of that date, confirmed that adop- 
tion, stating it to have been made “by himself and his chief wife 

Mootoo Veroyee Natchear unanimously”. He died in February, 

1820, and was succeeded by Ramasamy, who died in 1520, without 

male issue, but leaving a widow, the respondent, Ranee Parvata 

Natchear, and two infant daughters, Mangalaswara and Dorarajah 
> Surviving him. It is unnecessary to notice the unsuccessful suits 
r. Prevent —The Right Hon, Lorn Wesreury, the Right Hon. Lorp 
ee ROMILLY (Master ofithe Rolls), the Right Hon. Sik JAMES Witisam COLVILE, 
~ and the Right Hon. Six EDWARD VAUGHAN WILLIAMS, 

ASSESSOR :—The Right Hon, Sik LAWRENCE PREL, 
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F i which, he titles of Annasamy and Ramasamy were impeached 


during their lives, though some of the proceedings in them help 
to swell the voluminous record bofore their Lordships. The title 
of Ramasamy to the zemmdary, as stated above, is the common 
ground of all the parties to this litigation, and, on the considera- 
tion of these appeals, must be taken to be incontestable, ” ) 
On the death of Ramasamy, without male issue, his successor 





in the semindary, according to the course of succession a4 intestato, © 


was his widow. He had, however, two days before his death; 
addressed to the Collector, as the representative of Government, 
the arzt of the 19th of April, 1820. In that document, after 
stating that he was suffering from small-pox, and that the issue 
of his illness was uncertain, he expressed himself as follows :—* I 
have made an arrangement that my mother, Ranee Mootoo 
Veroyee, who is my guardian in every respect, and who holds chief 
right to this semindary, should enjoy this semindary and all other 
things; pay perishkist to the Cirkar; maintain my royal wife, my 
daughter, Mangalaswara, of five years old, and her younger sister, 
asmall child ; and when these children shall attain their proper age, 
to make an arrangement with regard to their right to the semin- 
dary, and continue the same; that my natural brother, Moottoo 
Chella Taver, should manage the affairs of the zemmdary until my 
children shall attain their proper age: and I have issued necessary 
orders for the strict observance of the above arrangement.” 

The affairs of the semindary seem to have been managed under 
this arrangement between 1830 and 1840, The respondent, Ranee 
Parvata Natchear, is said to have been herself very young at the 
date of her husband's death; her children were infants; and the 
mother-in-law was probably the only member of the family with 
any capacity for business. In 1840, Mangalaswara, the daughter 
of Ramasamy, who had previously been married, died after giving 
birth to a male child, who did not survive her. About that time 
differences arose between Ranee Parvata Natchear and her mother- 
in-law who appears to have set up some claim to the semindary 
in her own right. The Board of Revenue, acting as Court of 
Wards, intervened ; appointed, in April, 1840, Ranee Parvata 
Natchear guardian of Dorarajah, her infant daughter, in the place 
of Mootoo Veroyee ; and assumed the management of the estate, 
treating apparently Dorarajah as defacto semindar, either by virtue 
of the arzi executed by Ramasamy, or by reason of Ranee Parvata 
Natchear’s waiver of her rights in favour of her infant daughter. 
Dorarajah died on the 24th of September, 1845. She had pre- 
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viously been married, and having no children, attempted, on the 
day before her death, to adopt as a son a child, named, Anandai. 
By the document, called her will, she declared, however, that this 
person would only be entitled to the semindary in succession to 
her mother, Ranee Parvata Natchear, whom she calls “the chief 
heiress to the zemindary. This adoption was communicated to 
the Collector by a letter of the 23rd of September, 1845, but was 
treated by him as invalid under the 25th section of Mad. Reg. V 
of 1804, because made by a disqualified landholder without the 
consent of the Court of Wards. The right of Ranee Parvata 
Natchear to the semindary, as heiress either to her husband or to 
her daughter, was, therefore, recognized by the Revenue author- 
ities who, in April, 1840, put her in possession of it as a qualified 
proprietor, and relinquished the management of it to her. 

Inthe meantime, and ever since 1840, Mootoo Veroyee had 
been engaged “in active litigation with Ranee Parvata Natchear 
and others for the enforcement of her alleged rights to the zemin- 
dary. The proceedings in her last suit are set forth in the record. 
For the most part they have no bearing upon any of the questions 
which their Lordships have now to determine; and it is unneces- 
sary to notice any of them, except the supplemental rejoinder, 
which was filed by Ranee Parvata Natchear on the 6th of March, 
1846; and the Razenamas, or agreement of compromise, by which 
this litigation was terminated on the 26th of February, 1547. 

the former Ranee Parvata Natchear asserted, apparently for the 
* time, a right to adopt a son to her husband, either under an 
alleged authority from him, in the event, which had happened, of 
both his daughters dying without issuc, or under the more general 
power of adoption which is disputed on these appeals. By the 
latter, Mootoo Veroyee, in consideration of the provision made 
for her and her foster-son, Sevasamy, declared that Ranee Parvata 
Natchear might thenceforward enjoy the zemsndary for ever; and, 
besides, might adopt a son at her pleasure, as specified in the 
supplemental rejoinder, 

It is clear, therefore, that whatever obscurity and confusion 
there may be in the history of the zemindary and its management 
between the death of Ramasamy in 1830, and the month of May, 
1847, Ranee Parvata Natchear was at the last-mentioned date in 
undisputed possession as zemindar of Ramnad. 

In that state of things she made the adoption which is the 
subject of the present dispute on the 19th of May, 1847, she gave 
notice to the Collector of her intention to adopt her sister's 
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yee in yer — and invited him to ‘be present at the « ceremony. On 
the 24th oft the same month she formally adopted the respondent, 
—* Ramalinga. It is admitted that all the requisite ceremonies 
oa — — m linga “were duly performed, and that the adoption cannot be impeached, 
oot ‘except on the ground of the insufficiency of her power to make 
| one. The Board of Revenue, by an order, dated the roth ‘of 
March, 1849, declared that the adoption was invalid, and that on 
; the death of Ranee Parvata Natchear the semindary would escheat 
m to Government. On the 23rd of July, 1833, the Madras Govern- 
ment set aside this order, and determined to recognize the adop- 
tion until it should be declared invalid by a decree of a Civil Court. 
But on the 29th of October, 1855, the same Government cancelled 
j its former order, and confirmed the order of the Board of Revenue 
of the roth of March, 1849 ; and caused this, its final determina- 
tion, to be intimated to Ranee Parvata Natchear through the 
Collector, by a letter dated the 1<th of November, a5ss. 
The first of the suits out of which these appeals arise (No. 3 
oe of 1856) was instituted in that year by Ranee Kunjara, claiming, 
asthe last surviving wife of Annasamy, and her daughter, 
Mangalaswara, against Ranee Parvata Natchear alone. T hey 
: impeached the validity of the adoption, insisted that on Ranee 
Parvata Natchear’s death Ranee Kunjara, as the next in succession, 
would be entitled to the zsemindary and claimed maintenance in 
the meantime. Ranee Parvata Natchear, by her answer, alleged 
that Ranee Kunjara was not the wife but the concubine of 
Annasamy and could have no title to the zemindary. Varii 
4 persons afterwards intervened under different titles, and were all 
by supplemental plaint, made parties-defendant to this suit. But 
none of them, except the respondent, Ramalinga, and the Collec- 
* tor are parties to these appeals, or have any interest therein. 
The second of the two suits (No, 1 of 1860) was brought, in. 
7 i February of that year, by the respondent, Ramalinga, who had 
ri then attained his majority, against Ranee Parvata Natchear and 
f» 
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the Collector, Against the latter it sought to have the before- 
mentioned order of intimation of the 15th of November, 1855, set 
aside as illegal; and against the former it prayed that immediate 
possession of the zemimdary might be adjudged to the respondent, 
Ramalinga. 

The second suit was the first heard, and by his decree, dated 
the 18th of March, 1861, the Civil Judge ordered that the order 
of the Collector of the 1sth of November, 1855, and his orders to 
certain subordinate officers therein referred to, should be can- 
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‘celled ; and that, as be had failed to establish any right to the 
estate, or to invalidate the acts of Ranee Parvata N atchear in 
respect to it, he should abstain from all further interference; and 
that Ranee Parvata Natchear, subject to the provisions of Hindoo 
Law, and Section 8 of Mad. Reg. XXV of 1802, might, without 
the previous consent of the Coliector, or of any other authority, 
assign and transfer to the plaintiff (the respondent, Ramalinga), or 
whomsoever she might think proper, by sale, gift, or otherwise, her 
proprietary right in the Ramnad zemindary. The decree further 
declared, that it was to be without prejudice to the Collector's right 
to bring a regular suit for the estate, if he conceived that the Gov- 
ernment had a superior title to the party in possession, but it pro- 


hibited him from summarily seizing it as an escheat whilst there 


were heirs. 

The decree, made by the same Judge in the first suit, 
bore date the rzth of April, 1861. It found that Ranee 
Kunjara Natchear was one of the wives of Annasamy, but that as 
such she had no right to succeed to the estate after Ranee 
Parvata Natchear, being only her step-mother and, therefore, 
excluded from inheriting; it further decreed that the zemindar ol 
Ramnad, for the time being, should pay the plaintiffs (the appel- 
lants, Ranee Kunjara Natchear and her daughther) maintenance 
at the rate of Rs. 400 fer mensem, with the arrears of such 
maintenance from the date of the institution of the suit, 

Against the first of these decrees the Collector, and against 
the second Rance Kunjara and her daughter, appealed to the 
High Court of Madras; and on the 26th of March, 1563, that 
Court made an order on both appeals} whereby it directed the 
Civil Judge to try the following issue :—‘ Was che adoption 
made with the authority of Mootoo Veroyee, widow of Annasamy, 
or with that of any others of the kindred of the late zemindar, 
Ramasamy, in whose behalf the said adoption was made?” It 
further gave certain directions as to the evidence to be produced 
on the trial of the issue. 

This issue was accordingly tried on the tst of September, 
1863; and the findings of the Civil Judge were in effect, that 
the consent of Mootoo Veroyce, and of all the then surviving 
‘kindred of Ramasamy, had been obtained to the adoption. 
Against this finding the Collector, as well as Ranee Kunjara and 
her daughter, again appealed to the High Court, which Court, on 
the 17th of November, 14564, after two hearings, pronounced an 
elaborate judgment in favour of Ranee Parvata Natchear’s right 
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doing so the Court came to the following conclusions :— 

First, that the widow of the late semindar had made a 
valid adoption; that there was no doubt that it was made with 
the assent of the majority of her husband's sapindas , and that 
though it might be doubtful, whether the Civil Judge was right, 
there were not sufficient grounds for saying that he was wrong, i 
in thinking that all the sapindas then living had been proved 
to have assented. 

Second, that, considering the extent of the property and 
the fact that she was the last surviving widow of the szemindar 
Annasamy, Ranee Kunjara was entitled to a more liberal 
maintenance than that awarded by the Civil Judge; and that 
such maintenance should at the rate of Rs. 10,000 per annum. 
Subject to that modification, the decrees below were affirmed, 
and the appeals dismissed without costs. 

From the decrees drawn up in conformity with this judgment, 
the following appeals have been presented viz, — 

first, an appeal by the Collector, impeaching the validity 
of the adoption, and also objecting to so much of the decree 
of the 18th of March, 1861, as declared, or implied, that Ranee 
Parvata Natchear had power to alienate or affect the semindary 
beyond her life-interest. 

Secondly, an appeal by Ranee Kunjara and her daughter, 
also impeaching the adoption ; and further objecting to the decree 
of the r2th of April, 1861, in so far as it declared that Ranee 
Kunjara had no right of succession to the zemindary. 

Thirdly, a cross-appeal by Ranee Parvata Natchear and 
Ramalinga, objecting to the maintenance awarded by the 
High Court as exorbitant; and insisting that the decree of 
the Civil Judge ought not to have been varied in that respect. 

All these appeals have been heard together ; and their 
Lordships have now to dispose of them, 

The principal contest has been upon the broad and general 
question, whether by the Hindoo Law as current in what is 
known as the Drivida Country (wherein Ramnad is situate,) 
a widow can adopt a son to her husband without his express 
authority ? And if so, by whose assent that defect of authority 
must be supplied ? 

Their Lordships think it will be convenient to consider in the 
first place how this question really stands upon the authority 
of Mr. Colebrooke and Sir Thomas Strange. 
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Mr. Colebrooke’s notice on the Mitacshara (chap. L, sec. XI. 
art. 9), which has been much discussed, clearly involves three 
propositions : rst, that the widow's power to receive a son 
in adoption, subject to some conditions, is now admitted by all 
the Schools of Hindoo Law except that of Mithila. Second, 
that the Bengal (or Gaura) Schoo! insists that the widow must 
have the formal permission of her husband in his lifetime. 
Third, that some at least of the other Schools admit the adop- 
tion to be valid, if made by the widow with the assent of her 
husband’s kindred. The first two propositions are admitted; 
but it has been argued for the appellants, that on the true 
construction of this note, Mr. Colebrooke’s authority for the last 
proposition is limited to the Mahratta School, in which the 
treatise called “The Muyookhu”™ is the predominant authority. 
Balam-Bhatta, however, whom he cites as an authority for 
a power of adoption in the widow wider even than that expressed 
in the third proposition, was a commentator of the Benares 
School, And the several notes of Mr. Colebrooke, at pp. a2, 96, 
and 115 of the second volume of Strange’s * Hindu Law," seems 
to their Lordships to show, conclusively, that he considered the 
doctrine embodied in the third proposition to be common to the 
followers of the Mitacshara in the Benares School as well as in the 
Mahratta School, and as such to be receivable as the law current 
in the Zillah Vizagapatam, which lies within the northern, or Andra 
Division of the Drivida Country. 

Again, Sir Thomas Strange’s statement of the law in his 
work Vol. I p. 79, is clear and unambiguous. He says: “equally 
loose is the reason alleged against adoption by a widow, since 
the assent of the husband may be given, to take effect {like a 
will) after his death; and, according to the doctrine of the 
Benares and Maharashtra Schools. prevailing in the Peninsula, 
it may be supplied by that of his kindred, her natural guardians ; 
but it is otherwise by the law that governs the Bengal Provinces." 

Their Lordships entertained no doubt, that the term, “the 
Peninsula,” as used here, and other passages by the same author. 
denotes that part of India which is south of the Ime drawn from 
Ganjam to the Gult of Cambay, and includes the whole ot 
Dravida District. The learned counsel for the appellants, however, 
appeal from Sir Thomas Strange as a text-writer to Sir Thomas 
Strange as a Judge, and cite his dictum in Veerapermail Pillay x. 
Narram Pillay (1) as opposed to this passage. In that case, Sit 

(1) i Strange’s Mad, Cases, pp. 103 & t21. 
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: sr wie abpears confirmed by opinions, of living 
mee dy piae ana by every case of the kind we are acquainted 
ga with, that the consent of the husband is indispensable to 
adoption into his family. * Bur this passage does not alter the 
view which their Lordships have already expressed as to the 
effect of the matured authority of Sir Thomas Strange. The 
precise question which is now under consideration, was not in 
issue in that case, where there was a written authority from the 
husband, and where the real issue was, whether a widow could 
adopt a boy not designated in that Written authority. Again, 
the case was decided in 1801, at a time when the ancient 
authorities of Hindoo Law were far less accessible to all 
European Judges than they have since become. And Sir 
Thomas Strange, in his work composed twenty -years later, says 
of this very case of Peerapermall Pillay v. Narain Pillay (1), that 
it was discussed on comparatively imperfect materials; that the 
public was not then possessed of the extensive information 
contained in Mr. Colebrooke’s translation on the Law of 
Inheritance, and the treatise on adoption since translated by 
Mr. Sutherland, to say nothing of the MSS. materials that came 
subsequently to his own hands, and which had contributed 
largely to every chapter of his work. There can, therefore, be 
no doubt but that the passage in his book contains the matured 
nf | opinion of Sir Thomas Strange, and that it must be treated as 
Hea an authoritative declaration of that opinion controlling his 
E, dictum in Veerapermall Pillay x. Narain Pillay (1). 

| Having thus ascertained what was the opinion of two of 
the highest European authorities upon this question of the 
Hindoo Law current in the South of India, their Lordships have 
next to consider, whether any sufficient reason has been assigned 
for treating that opinion as unfounded. 

The remoter sources of the Hindoo Law are common to all 
the different Schools. The process by which those Schools 
have been developed seems to have been of this kind, 
Works univerfally or very generally received became the subject 
of subsequent commentaries. The commentator put his own 
gloss in the ancient text ; and his authority having been 
received in one and rejected in another part of India ; Schools 
with conflicting doctrines arose. Thus the Mitdicshard 
which is universally accepted by all the Schools, except that of 
(1) 1 Strange’s Mail, Cas., or. 
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Bengal as of the highest authority, and which in Bengal is 
received also as of high authority, yielding only to Dayabhaga 
in those points where they differ, was a commentary on the 
Institutes of Yajnawalkya; and the Diyabhaga, which, 
wherever it differs from the Miticshari, prevails in Bengal, 
and is the foundation of the principal divergences between that 
and the other Schools, equally admits and relies on the 
authority of Yajnawalkya. In like manner there are glosses and 
commentaries upon the Mitscshara which are received by 
some of the Schools that acknowledge the supreme authority 
of that treatise, but are not received by all. This very point 
of the widow's right to adopt is an instance of the process in 
question. All the Schools accept as authoritative the text 
of Vasishta, which say, “Nor let a woman give or accept a son 
unless with the assent of her lord.” But the Mithila School 
apparently takes this to mean that the assent of the husband 
must be given at the time of the adoption, and, therefore, 
that a widow cannot receive a son in adoption, according 
to the Dattaca form, at all. The Bengal School interprets the 
text as requiring an express permission given by the hushand 
in his lifetime, but capable of taking effect after his death ; 
whilst the Muyookhu and Koustubha treatises, which govern 
the Mahratta School, explain the text away by saying, that 
it applies only to an adoption made in the husband's life- 
time, and is not to be taken to restrict the widow's power 
to do that which the general law prescribes as beneficial to 
her husband’s soul. Thus upon a careful review of all 
these writers, it appears, that the difference relates rather to 
what shall be taken to constitute, in cases of necessity, evidence 
of authority from the husband, than to the authority to adopt 
being independent of the husband. = 

The dùty, therefore, of an European Judge whois under 
the obligation to administer Hindoo Law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain whether it has been 
received by the particular School which governs the district 
with which he has to deal, and has there been sanctioned by 
usage. For, under the Hindoo system of law, clear proof of 
usage will outweigh the written text of the law. The respondent, 
Ramalinga, insists that, tried by either test the proposition for 
which he contends, will be found to be correct. 
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> authority. Their Lordships concur with the Judges of the 


High Court in declining to allow any weight to these. But 
the highest European authorities, Mr. Colebrooke, Sir Thomas 
Strange, and Sir William Macnaghten, all concur in treating 
as works of unquestionable authority in the South of India the 
Mitdaeshara, the Smriti-Chandrika, and the Madhavyam, 
the two latter being as it were, the peculiar treatises of 
the Southern or Dravida School. Again, of the Dattaca- 
Mimansa of Nanda Pandita, and the Dattaca-Chandrika of Davanda 
Bhatta, two treatises on the particular subject of adoption, 
Sir William Macnaghten says that they are respected all over 
India; but that when they differ, the doctrine of the 
latter is adhered to in Bengal and by the Southern Jurists, 
while the formeris held to be the infallible guide in the Pro- 
vinces of Mithila and Benares. The Dattaka-Mimansa, by the 
author of the Madhavyam is also recognized as of high authority 
in the South of India by Mr. Ellis in his note at page 168 of 
the second volume of Strange’s “Hindoo Law.” 

Of these treatises, the Mitacshard is silent on the point in 
question. The Dattaka-Mimansa of Nanda Pandita (sec. 1. 
Art. 15 to Art. 18, and Arts. 27 and 28) is opposed to the 
respondent's view of it; but it seems equally opposed to 
an adoption by a widow, under any circumstances. The Dattaka- 
Chandrika (sec. 1, art. 31 and art. 32) allows a widow to give a 
son in adoption where her husband has not forbidden her to do 
so implying his assent from the absence of prohibition. The 
Smriti-Chandrika also permits a mother to give her son, if she be 
authorized to do so by an independent male. And it is argued, 
that what these last two authorities lay down concerning a 
widow's right to give, must, by parity of reasoning, be taken 
to be laid down concerning her right to receive ason in adoption. 
The Madhavyam (if that term is confined to the Parasara Madha- 
viyu, and does not embrace all the works of Vidya Narainsamy) 


seems also to contain no direct determination of the point in. 


question; but the Dattaka-Mimansa of that Author clearly 
and explicitly declares the right of the widow to adopt with 
the authority of her father-in-law, and whatever other kinsmen 
of her husband may be comprehended under the ef cetera. 
It cannot, therefore, be said, that the proposition laid down by Mr, 
Colebrooke and adopted by Sir Thomas Strange, is not supported 
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by at least one of the original treatises of undoubted authority 1868. 
in Dravida. The Dattaka-Mimansa of Sri Ram Pandita, who The Collector of 
is stated by the Judges of the High Court to be an authority _ — 
very generally cited in the South of India, also confirms the Moottoo Ra 

Pee strat oe Sathupathy. 
proposition. í 


Their Lordships have excluded from their consideration of 
what is the positive law of the Dravida Country the peculiarity of 
the Mahratta Treatises (the Muyookhu and Kaustubha), and also 
the Viromitrodaya, which is a treatise of especial authority at 
Benares. Jt must, however, be admitted that the fact of the recep- 
tion of the doctrine in question by Schools so closely allied to that 
of Dravida is in favour of the hypothesis that it also obtains inthe 
latter, and strengthens the authorities which directly supports that 
hypothesis. 

The evidence, that the doctrine for which the respondents 
contend has been sanctioned by usage im the South of India, 
consists partly of the opinions of Pundits, partly of decided cases. 
Their Lordships cannot but think that the former have been 
too summarily dealt with by the Judges of the High Court. 
These opinions, at one time enjoined to be followed, and long 
directed to be taken by the Courts, were official, and could not be 
shaken without weakening the foundation of much that ts now 
received as the Hindoo Law in various parts of British India. 
Upon such materials the earlier works of European writers on the 
Hindoo Law, and the earlier decisions of our Courts, were mainly 
founded. The opinion of a Pundit which is found to be in conflict 
with the translated works of authority may reasonably be 

rejected ; but those which are consistent with such works should 
be accepted as evidence that the doctrine which they embody has 
not become obsolete, but is still received as part of the custom- 
ary law of the country. A considerable body of these fafwas, 
Or Opinions, is collected in the third part of what has been called 
throughout the argument in this case the “Green Books.” Itis 
not necessary to consider, whether they can allof them be 
supported to the full extent of what they affirm. But they 
show a considerable concurrence of opinion, to the effect that, 
Where the authority of her husband is wanting, a widow may 
adopt a son with the assent of his kindred in the Dravida Country. 

The decided cases, exclusive of those in the Bombay Presi- 
dency, which may be taken to be governed by the Muyookhu, 
are certainly not many. But there is at least the case G. (a), 


(4) Appaniengar v, Afemalos Anal, Mad, Sud. Dec., for 1853, pp. 5, 6. 
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5 — led b thea late Sudder Giant of Madras, and there are the 
* French, cases, which ought not, their Lordships think, to be wholly 
disregarded as recognitions of the law prevailing in the South 


malinga Of India. They are to be relied on inthis case as affording 
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evidence of a long continued series of opinions officially — 
given, and judicially received, which were adopted as the 
ground of decision, showing a continued and recognized 
existence of a doctrine, which suffices to remove from the 
opinions. of the Pundits in this case every suspicion of being 
opinions given to suppport the interests or judgments of 
others. Against these authorities the appellants have invoked 
that of the case of Raja Haimun Chuli Sing xv. Koomer Gunsheam 
Sing (1). But what was, in fact, decided by the very guarded judg- 
ment delivered by the late Lord Wensleydale in that case? It 
was that, according to the native text-writers—including probably 
Vasishta, certainly including the Dattaca-Mimansa of Nanda 
Pandita—the authority of the husband was requisite to a valid 
adoption; that the strictness of the law had been in many districts, 
and particularly in the Mahratta States, relaxed or modified by 
local usage, but that it had not been established to their Lordships’ 
sutisfaction that that relaxation had extended to the particular 
District of Etawah, in upper India. Disclaiming, therefore, the 
intention to decide what was the law in other parts of India, their 
Lordships held that they could not say that the law in that 
District did not require the direction of the husband in order to 
the validity of an adoption, which it was necessary for them to do 
in order to reverse the judgment of the Court below, It is clear 
that that decision was not intended to govern, and cannot be taken 
to govern, a case arising in the South of India. 

Upon the whole, then, their Lordships are of opinion that 
there is enough of positive authority to warrant the proposition 
that, according to the law prevalent in the Dravida Country, and 
particularly in that part of it wherein the Ramnad semindary i is 
situate, a Hindoo widow, not having her husband's permission, may, 
if duly authorized by his kindred, adopt a son to him. And they 
think that that positive authority affords a foundation for the 
doctrine safer than any built upon speculations touching the 
natural development of the Hindoo Law, or upon analogies, real or 
supposed, between adoptions according to the Dattaca form, and 
the obsolete practice, with which that form of adoption co-existed, 
of raising up issue to the deceased husband by carnal intercourse 

~ (t) 2 Knapp’s.P. C., Cases, 203, 
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` withthe widow. It may be admitted that the arguments on this 1868. 
supposed analogy are in some measure confirmed by passages in The — of 
several of the ancient treatises above referred to, and in particular — 


by the Dattaca-Mimansa of Vijoy Narainsamy, the author of Moottao | Ramalinga 
Madhavyam; but asa ground for judicial decision these specula- SathaE anys 
tions are inadmissible, though as explanatory arguments to account 

for an actual practice they may be deserving of attention. 

It must, however, be admitted that the doctrine is stated in 
the old treatises, and even by Mr. Colebrooke, with a degree of 
vagueness that may occasion considerable difficulties and incon- 
veniences in its practical application. The question, who are the 
_ kinsmen whose assent will supply the want of positive authority 

‘from the deceased husband, is the first to suggest itself. Where 
. the husband's family is in the normal condition “of a Hindoo 
family—?. e. undivided—that question is of comparatively easy 
solution. In such a case the widow, under the law of all the 
Schools which Admit of this disputed power of adoption, takes no 
interest in her husband's share of the joint estate, except a right 
~ to maintenance. And though the father of the husband, if alive, 
might, as the head of the family and the natural guardian of the 
widow, be competent by his sole assent to authorize an adoption 
by her, yet, if there be no father, the consent of all the brothers, 
who, in default of adoption, wouid take the husband's share, 
would probably be required, since it would be unjust to allow 
the widow to defeat their interest by introducing a new co- 
parcener against their will, Where, however, as in the present 
case, the widow has taken by inheritance the separate estate of 
her husband, there is greater difficulty in laying down a rule. 
The power to adopt when not actually given by the husband 
can only be exercised when a foundation for it is laid in the 
~ otherwise neglected observance of religious duty, as understood 
by Hindoos. Their Lordships do not think there is any 
ground for saying, that the consent of every kinsman, however 
remote, is essential The assent of kinsmen seems to be 
required by reason of the presumed incapacity of women for 
independence, rather than the necessity of procuring the 
consent of all those whose possible and reversionary interest 
in the estate would be defeated by the adoption. In such a case, 
therefore, their Lordships think, that the consent of the father- 
in-law, to whom the law points as the natural guardian and “vener- 
able protector” of the widow, would be sufficient. It is not easy 
to lay down an inflexible rule for the case in which no father-in-law 
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ease: in existence. ‘Every — case must depend ESNA circum- 
he Collec stances of the family. All that can be said is, that there should 
E. i be such evidence of the assent of kinsmen as suffices to show, that 
te 2 Raating the act is done by the widow in the proper and éond fide per- 
formance of a religious duty, and neither capriciously nor from a 
corrupt motive. In this case no issue raises the question, that 
the consents were purchased, and not dond fide attained. The 
rights of an adopted son are not prejudiced by any unauthorized 
gl alienation by the widow ‘which precedes the adoption which she 
— makes; and though gifts improperly made to procure assent 
' might be powerful evidence to show no adoption needed, they do 
: not in themselves go to the root of the legality of an adoption. 
Again, it appears to their Lordships that, inasmuch as the 
authorities in favour of the widow's power to adopt with the as- 
sent of her husband’s kinsmen proved in a great measure upon the 
assumption that his assent to this meritorious act is to be implied 
wherever he has not forbidden it, so the power cannot be inferred 
} when a prohibition by the husband either has been directly 
expressed by him, or can be reasonably deduced from his disposi- 
tion of his property, or the existence of a direct line competent to 
the full performance of religious duties, or from other circum- 
i stances of his family which afford no plea for a supercession of heirs 
on the ground of religious obligation to adopt a son in order to 
complete or fulfil defective religious rites, 
tS Their Lordships, having thus stated the conclusions to which 
they have come upon the general question of law involved in 
these appeals, will now consider whether the High Court of 
Madras has correctly applied that law to the facts of the present 
j case. 
They are of opinion, that both the Courts below were right in 
holding that the collateral kinsmen of Ramasamy were to be found 
a) in the Taver family, of which the printed pedigree forms part of 
i i the record. According to Hindoo Law, Ramasamy was the son, 
y though by adoption, of Annasamy; and he again was the son, 
though by adoption, of the first Ramasamy, who was a Taver; 
i and the heirs of Ramasamy, in the absence of descendants, were 
traceable upwards through these two persons, as if they had been 
his natural father and grand-father. There is no ground for 
l saying that this, the legal consequence of the successive adop- 
tions, was affected by the assumption of the name of Sathupathy, 
the family name of the ancient semindars of Ramnad and of 
Mangalswara, the grantee of the zemindary, It isto be observed, 
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however, that this line affords none but very remote kinsmen, 1868. 


if there relationship to Ramasamy be calculated on the principle The AAT or 
just stated. The nearest of them, Mootoosamy, would on that —— 
principle stand in a degree of relationship to Ramasamy which,  Moottoo Ramalinga * 
according to the rule of the Miticshara (chap. 2, sec. v., art. 6), — 
would exclude him from the category of sapzndas, and place him 
in that of samdnodacas, or those connected only by a libation 
of water and a common family name. He was, however, the 
natural brother of Annasamy, and that circumstance might 
strengthen his title to be considered, in the absence of nearer 
connections, the natural male protector of Ramasamy’s widow. 
Again, the person who really filled the office of protector, and 
“that by the express appointment of Ramasamy, was, up to the time 
of her quarrel with her daughter-in-law, Mootoo Veroyee. Nor 
is it by any means unusual in a Hindoo family to find the mother- 
in-law occupying a position of considerable power and importance. 
Moreover, she was unquestionably the heir to the property next 
in succession to Ranee Parvata Natchear, after the failure of 
Ramasamy’s descendants. It, therefore, appears to their Lord- 
ships, that in this state of the family the assent of Mootoo 
Veroyee, of Mootoosamy, and of the other persons who are proved 
beyond all question to have assented, was sufficient to legitimate 
the adoption, even if the evidence has failed to prove the consent 
of the yet remoter kinsman, Ramrajah Taver. 

It has been argued, however, that even if this adoption would 
have been regular had Ramasamy died childless and intestate, 
his arzt relating to the management and descent of the zemindary 
contains an indication of his intention that his daughters and 
their descendants should be his successors and representatives, 
which ought to be taken to imply a virtual prohibition of the 
act of adoption by his widow. Their Lordships cannot accede 
to this argument. Ramasamy, no doubt, intended to be re- 
presented by his daughter's line, should that line continue. But 
he made no express provision for its failure, and the same reasons 
which justify a presumption of authority to adopt in the absence ot 

* of express permission are powerful to exclude a presumptive 
prohibition to adopt, when on a new and unforseen occasion the 
religious duty arises. His widow has not claimed a power to 
adopt, except on the happening of the contingency for which 
her husband omitted to provide. And her power so limited, 
not haying been qualified by his disposition, must be determined 
by the general law. 
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attempted adoption of a son, Annasamy, by -Dorarajah. That 


person is not a party to either of these suits; he has not im- 
peached the adoption of the respondent, Ramalinga; he has, 
on the contrary, supported it as a witness, Nothing decided by 
the decrees under appeal can prejudice his rights, if he has any, 
under an adoption which the Revenue authorities at the date of 
it seem to have treated as illegal, Their Lordships have not 
before them the necessary materials for determining, whether that 
adoption was in fact valid or invalid: or whether, if valid, it 
would have any, and what effect on the title of the respondent, 
Ramalinga. In that state of things neither of the present appel- 
lants can be allowed to insist on this supposed jus tertii as an 
objection to the decrees which they impeach, 

Their Lordships shave, therefore, come to the conclusion, 
that these decrees and the judgment on which they proceed, are 
substantially right, in so far as they affirm, as between the par- 
ties to this litigation, the validity of the adoption by Ranee 


_Parvata Natchear of the respondent, Ramalinga. 


. They also think that there is no foundation for the other 
and minor objection taken by the Collector to the decree of the 
1th of March, 1861, on the ground that it asserts a power in Ranee 
Parvata Natchear to alienate or affect the zemrndari beyond her 
life-interest. ier power of alienation is expressly stated to be 
“subject to the provisions of Hindu Law"; and the only object of 
that part of the decree was to affirm her right to exercise that 
power within the limits prescribed by the Hindoo Law, free from 
the control of the Government or its Revenue Officers. 

Their Lordships are further of opinion that there are no 
grounds for impeaching the decree of the 12th of April, 1861, in 
so far as it found that the appellant, Ranee Kunjara, stood in 
the relation only of step-mother to Ramasamy, and, therefore, 
could have no right to inherit his estate. They think, that this 
conclustion is supported by the will of Ranee Mootoo Veroyee, 
dated the zoth of January, 1820, which expressly states that 
Ramasamy was adopted by Annasamy and -Ranee Mootoo Vero- 
yee unanimously. 

Upon the cross-appeal their Lordships have only to observe 
that the guantum of maintenance is a question with which the 
Courts of India, having local knowledge, and being conversant with 
the habits of native families, are peculiarly competent to deal 


. with; and that strong grounds should be shown to justify any 
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LUCKHEE NARAIN CHUCKERBUTTY.* 
[Reported in 10 W. R. FB. 76; 2 B. L. R. F. B., 28.) 

The appeal was originally heard by Bayley and Phear JJ. 
who referred it to the Full Bench under the following remarks :— 

Baytey, J :—Is this case plaintiff Nundlal (now deceased, 
but represented in the appeal by his widow) sued for the property 
ef one Rughoonath, his maternal uncle, on the allegation of 
a right of inheritance, 

It appears that Rughoonath had a daughter, Koochilmonee,. 
and that on her death one Suroop obtained Rughoonath's 
property. Nundlal sued Suroop for possession in case Noag2 
of 1861, got a decree and possession, but was dispossessed by one 
Luckhee Narain, a decree-holder, who sold the property in 
suit in execution as that of his judgment-debtor, Suroup. 

Defendant, Suroop, denied that plaintiff ever was in posses- 
sion, and stated that Luckhee Narain’s decree against Suroop was 
collusive. Suroop also pleaded that plaintiffs ancestor having 
come from the Mithila country, plaintiff was incapable under 
Mitacshard Law of inheriting, being a sister's son and so also 
could not sue, 

The Lower Appellate Court has found that plaintiff's suit 
against Suroop, decided on an admission by Suroop of plaintiffs 
right of inheritance, was collusive and in fraud of Luckhee 
Narain and others of Suroop’s creditors ; and further, that the 
plaintiff's possession was not proved. The Lower Appellate 
Court finally held that the plaintiffs family came from Mithila ; 
that they maintained the rights and ceremonies of the Mithila 
branch of the Hindoo Law; and that they were bound by the 
Mitacshara Law ; that according to that law (citing page 28, 
Vol. I, Macnaghten) a sister’s son is excluded from inheritance, 
and “therefore plaintiff, never having been in possession and 
not being entitled to inherit, is not in a position to sue defendant 
and is not entitled to possession.” 

The plaintiff's appeal was, therefore, dismissed by the Lower 
Appellate Court with costs. 


* Present :—The Hon'ble Sin Bausxes Peacock, Kt., Chief Justice, and the 
Hon'ble L.S. Jackson, J. B. PHEAR, A. G. MACPHERSON and DWARKANATH 
Mirren, Judges 
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x i io appeal it is argued:— 
_ That under the Mithila Law a sister's son can inherit. 


2. That the Miticshara Law does not govern the case. 

3. That plaintiff's possession does not affect the rights of 
the case. 

4. That Koochilmonee only succeeded her uncle Gunga- 
narain under a compromise, and that the rights of the 
reversioners were fully reserved thereby. 

The īst and znd grounds only are pressed on us, and, indeed, 
in my view of the case, the 3rd and 4th grounds do not arise, 
for I think that Mitdacshara Law does govern the case; and 
that even according to it the sister's son does inherit as a bandh. 

As to the question whether Mithila Law governs the case, 

I would observe that it is quite clear from the evidence that the 
family is one of Kanouj Brahmins; and that there is nothing 
in that evidence to show that they emigrated from the Mithila 
country. That country is defined in the map annexed to 
Baboo Prosonno Coomar’s translation of the Bibadh Chintamont. 
It is, however, pleaded that the Judge has found that the 
plaintiff's ancestor did come from, and retain the religious rights 
and ceremonies of Mithila, But the Judge finds this wholly 
without or rather against evidence ; and in the face of plaintiffs’ 
own pleading that they were governed by the laws of the Bengal 
Séhool, and also in the face of the entire absence of evidence 
that the plaintiffs’ ancestor came trom Mithila, the statement 
of the Lower Appellate Court cannot, I think, under such 
circumstances, be accepted as a legal finding of fact. 
"Then it is pressed on us (and I will not say altogether wrongly) 
that even if the family be not shewn to come from Mithila, still 
the Mithila Law may be looked to with a view to illustrate 
Miticshara Law, as they approach very nearly, and indeed agree, 
‘on many points. 

In this view, the Bibhadh Chintamoni, (p. 225, Ed. 1563), 
Baboo Prosonno Coomar's translation, is referred to as an authority 
recognized and relied on for Mithila Law. The passage is as 
follows :— 

Vishnoo says — The wealth of him, who leaves no issue, goes 
to his wife. On failure of her, to his daughter. If there be 
none, to the mother. If she be dead, to the father. In failure 
of him, to the brothers. After them, it descends to the brother's 
son. If none exist, passes to the kinsmen (4and4u). In their 
default, to- relatives (sacu/va). On failure of these, to the 


19 


1868. 
—— 
Omrit Koomaree 
Dabee 


P. 
Luckhee Narain 
Chuckerbutty. 























= 
~ 





Oe 
ie — oe 

a g 7I] ms & e 

= — — — Lae 
â é 


i y " @. T a) 


® 


Again a passage in page 299 of the same work ‘is pes It 
is as follows :— 

“ Therefore, the summary of the above-mentioned heirs is 
this—first, the son; on failure of him, the grandson; in his 
absence, the grandson’s son; on failure of him, a chaste wife; 
in her default, the daughters; in their absence, the mother ; 
in her default, the father ; and in his default, the daughter's son ; 
and in default of him, the brother ; in bis default, the brothers 
son ; and on his death, the nearest kinsmen ; in default of them; 
the remotest ‘kindred according to their order © in default of all 
these, the nearest saculya ; on failure of ‘hia the remotest 
sacuiya ; in their absence, maternal uncles and others > but, on 
failure of al these heirs, the king inherits, except the property 
of Brahmana, which goes to another Brahmana," 

It is further argued that the Mitacshara Law shows that a 
sister's son would inherit in this case, and Section 6, page 332, 
Colebrooke’s translation of the Miticshard, is first cited to us 
in support of this plea. 

It is as follows :— “On failure of gentiles, the cognates are 
heirs. Cognates are of /4iee kinds; related to the person 
himself,—to his father,—or to his mother,—as is declared by 
the following text: ‘The sons of his own father’s sister, and the 
sons of his own mother’s sister, and the sons of his own 
maternal uncle, must be considered as his own cognate kindred,’ 
The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father's maternal uncle, must 
be deemed his father’s cognate kindred ; the sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, and 
the sons of his mother's maternal uncles, must be reckoned his 
mother’s cognate kindred. 

Next, Chapter 2, Section 5, verses 3 and 6, are cited, vriz., -— 
“On failure of the paternal grand-mother, the Gofraya, kinsmen 


sprung from the same family with the deceased, and Supinda t 


connected by funeral oblations, namely, the paternal grand-father, 
and the rest inherit the estate. For kinsmen, sprung`from a 
different family, but connected by funernal oblations, are indicated 
by the term cognate, If there be none such, the succession 
devolves on kindred connected by libations of water, and 
-they must be understood to reach to seven degrees, beyond 
the kindred connected by funeral — of food, or else 





—* student. For want of hese. — the property” Shest⸗ 
to the king, excepting the wealth of a Brahmin.” 
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sage of the Mitásshará not in Colebrooke’s 
Tt is, on a translation of the original 
Scotties, as follows :—“When one having 
—— dies, let the descendants, — 

iles, or his companions, take the goods ; i 
their de tie king. When of those who are — 
in trade, any one, having gone to a foreign. country dies, then 
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his shar -shall be taken by his heirs, r.e., the son and other 
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— cognates, bandhava, i. e, the mother side relatives, 
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ne el 1 uncle, and others, the gentiles, i c, sapindas, 
rand other descendants, and those who are come, 
| ‘tho de associated in trade, from the foreign country. In 
their default. s. e, in default óf the descendants, &c., let the 
take. — the word ġa (or), the sage shows their rights 
z Tiaa io the order contained (in the text),— 
aughters, &c.—is also to be understood for this place. 
ssit y tor the text i is to exclude the pupil, the fellow- 
' yand to include the trader.” (Mitacshard, 


xt passage cited is from the Virmitrodaya, a work 
r. Colebrooke states (and the Vakeel of the opposite 
its) is one recognized as isot authority on Mitacshara 


of the Samanodacas, bandhus (cognates) are 

ards are of three kinds, related to the _ person 
— his father, or to his mother. Accordingly the 
ng Sage ‘—'The sons of his own father’s sister, the 
| is own mother’s sister, and the sons of his mater- 
pna must be considered as his own cognate kindred. 
The Shor his father’s paternal aunt, the sons of his 
fat. — —— aunt, and the sons of his father’s mater- 
oem — be deemed his father’s congate kindred. The 
l tother’s paternal aunt, the sons of his mother's 
and the sons of his mother’s maternal uncle, 
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1 his mother’s cognat kindred. ‘Here by reason 
y the ce cognate kindred of the deceased himself i in 
the first — then the father’s cognate kindred, and next 
his mother's cognate kindred, succeed.’ This is the order of 
succession. In the text of Menu :—‘Then the distant kinsman 
shall be the heir, or the spiritual preceptor or the pupil,’ the 
term sacw/ya comprehends the persons descended from the 
same family (sagotra), and the -kinsman allied by common 
libation of water (samanddaca) ;the maternal uncles and the 
rest; and the ree kinds of cognates. The term cognate 
(bandhu) in the text of Joggeeshwara or Jagnavalkya must 
comprehend also the maternal uncles, and the rest > otherwise the 
i maternal uncles and the rest would be omitted, and their sons 
i would be entitled to inherit, and not they themselves though 
















nearer in the degree oj — ~—a doctrine highly objectionable.” 
pi (Virmitrodaya, p. 209). 
<E Lastly, the special appellant cites the Nirnaya Shindhu in 
É which is the passage :—“ In default of the brother's son, the 

1 father, the mother, the daughter-in-law, sister and Aer son, are 

i entitled ta perform the Shrad, decanse they are heirs.” 
k It is also pleaded that by Miticshará Law, that which becomes 
J woman's property is not peculium, but does as siridhun (peculium,— 
— does also) descend to the wife’s own kindred, The passage in 
page 38, Vol. I of Macnaghten (given below) is cited to support 
this plea, 
; “In the Miticsharaé whatever a woman may have acquired, 
: whether by inheritance, purchases, partition, seizure, or finding, 

is denominated woman's property, but it does not constitute her 
4 peculium. Authors differ in their enumeration of the various 
- sorts of sfridiun, some confining the number to eight, others 
<N to six, others to five, and others to three ; but as the difference 
Ba consists in a more or less* comprehensive classification, it does 
not require any particular notice. The most comprehensive 
definition of a married woman's peculium, is given in the following 
text of Menu :— What was given before the nuptial fire, what 
mt was given at the éridal procession, what was given in foken of 
— love, and what was received from a mother, a brother, or a father 
are — as the six-fold separate property of a married 
woman.’ And it may be here observed that sérrd/fnn which has 


— -ar once devolved according to the law of succession which governs 
= the descent of this peculiar species of property, ceases to be 
See ranked as such, and is ever afterwards oe by the ordinary 
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rules of inheritance ;—for instance, property given to a woman 


on her marriage is sfridiun, and passes fo her daughter, at her 
death ; but at the daughter's death, it passes to the heir of the 
daughter like other property, and the brother of her mother 
would be heir in preference to her own daughter, such daughter 
being a widow without issue.” 

On the other side, the ruling of Trevor and Campbell, Justices, 
is cited to us [8 Sevestre, 491, Gridharee Lall’s case (1) in which 
it was held that the enumeration of ĝandhus is exhaustive, and 
not illustrative, and that none not enumerated can inherit. 


Under this ruling, a father’s maternal unclé was excluded in that. 


case and the plaintiff's sister’s son might be so in this case. 

The respondent uses on his part most of the arguments on 
which the learned Judges, Trevor and Campbell, came, to the 
decision cited. It is also pressed on us on the same side by the 
respondent's pleader that the word “inheritance” in page 38 
of Macnaghten refers to inheritance of personal property ; that 
the context shows that persona! property only, and not in any 
way real property, was in the contemplation of the writer. It 


would be against all recognized and well-known principles of 


Hindoo Law to allow the husband's property to go to the wife’s 
relatives instead of reverting to the husband's relatives, and that, if 
there be any doubt, the passage here cited from Menu fully clears 
that doubt, by expressly restricting the sex-fo/d property of woman, 
and thus excluding inheritance of the husband's estate. 

lam freeto admit, that at onetime, I felt that we ought to 
follow the ruling in Gridharee Lall’s case, but I think otherwise 
now. 

Because, fArsf/y, it is quite clear that the sister's son is 
enumerated in the Virmitrodaya and Nirnaya Shindhu, 

Secondly —Where sister's son is not enumerated, remoter 
kinsmen, such as maternal uncle and aunt's sons, are so. Why 
then should the nearer kinsmen of sister’s sons be supposed to 
be excluded where more remote kindred are included? 

Thirdly.—It would hardly be compatible, with the known 
texts of the Hindoo Law, for prescribing the provision of kinsmen 
to exclude a kinsman as a sister's son and to prefer a king, a Brah- 
min, a fellow-student, to. the sister’s son; more especially as the 
passages cited all look to remote kindred and others in preference 
to the king, Brahmin, fellow-student, &c. 


(1) 4 W. Ro, Civil Rulings, 13, and to W. Re P. C., 31. 
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asss. — oe Aly — thinke the | Í ——— * ‘ane: 
atit A a R aie Colebrook; thought eeri to those who die ina foreign 
at land, only recognizes: kinsmen before the king, and only refers 
to the king of that foreign land, and perhaps as to the fellow-trad- 
er, but in all — respects prefers all kinsmen to others not 
kinsmen. 
These considerations lead me to think, that it has been wrong- 
ly held in Gridharee Lall’s case, that the enumeration of the 
-bandhus ts exhaustive, not illustrative. ) 
I would, therefore, not now, go into subsidiary points as to 
stridhun, but refer the case tothe Full Bench to decide, whether 


ae 





— under Mitacshara Law, a sister's son can inherit the real pro- 

| | perty of Ais maternal uncie. 

É PHear J.—The material facts of this case appear to me to- 
* be as follows:— 

T The land which — the subject of the suit was formerly 

| the property of one Rughoonath, on whose death without 
ite — leaving male issue, it came into the possession and enjoyment 
Ge of his widow, When the widow died, Rughoonath’s daughter, | 
=a i Koocħilmonee, succeeded to the property, and at her death, it pass- 


bs ed into the possession of Aer husband's nephew, named, Suroop. 
> While the property was thus in the possession of Suroop, one 
| Luckheenarain, the holder of a bond from Koochilmonee, 
is, brought a suit upon it against Suroop as Koochilmonee'’s represent- 
i , ative. The plaint was filed on the 30th April, 1867, and Luckhee- 
narain obtained a decree on the 27th November of the same 


i : year. In execution of this decree, the property in question was 
$ sold. It was bought by Luckheenarain himself; and in virtue of 
al this purchase he has obtained possession of it. 
T The present suit was instituted on 21st April, 1864, by one 
i Nundlal, seeking to obtain possession of the property for him- 
i k self on a title superior to that of Luckheenarain, Suroop, and all 


others who claim through Koochilmonee. Nundlal, who has died 
since the filing of the plaint, was the son of Rughoonath's sis- 
ter, and in that character he contended in this suit, that on the 
death of Koochilmonee he was the heir of Rughoonath, and en- 
titled to take his immoveable property. F 

On this state of facts, as no effort was made by the 
defendants to justify as against the heir’s recourse to Rughoonath's 
property for the satisfaction of Koochilmonee’s bond, the first 
issue between the parties was, whether or not Nundlal as sister's 
son could by law inherit from Rughoonath., 














The Lower Appellate Court finding as a fact that the plaint- 
iff’s family came from the Mithila provinces, and had always ad- 
hered to the religious rites and customs of those provinces, curi- 
ously enough held as a consequence that the plaintif was bound 
by Mitácshará Law. The Lower Appellate Court following the 
then construction of the Mitacshara Law given by Macnaghten 


(Hindu Law, Vol. I, p. 28) determined that the plaintiff, as sister's 


son,-was excluded from the inheritance, and accordingly, it 
dismissed his suit. 

_ Against this decision, the plaintiff — specially on 
grounds which are so worded as to appear very inconclusive as 
they stand; but, as argued before us by both sides, they seem to 


be substantially, ssf, that the Court ought to have applied the 


Mithila Law to the case instead of the Mitacshara Law, and that 
by the Mithila Law, the plaintiff was entitled to succeed; 2nd, 
that even by the Mitdicshari Law, if properly interpreted, the 
sister's son was not excluded from the inheritance. 

As to the first objection, it seems to me that the Lower Ap- 


, pellate Court would have been wrong, notwithstanding its find- 


ing of fact, if it had applied the Mithila Law to the case. The 
preliminary question before that Court ought to have been not 
“what law governed the plaintiff,’ but “according to what law 
was inheritance to Rughoonath’'s property to be made out.” Now 
Rughoonath as I understand was domiciled, and the property 
itself was situated, in a district where the Mitdcshara prevails. 
Consequently, as nothing appears in the whole case to suggest that 
Rughoonath was subject to any other proprietary law, it follows 
that the Mitacshard Law was the law according to which the 
matter of inheritance was to be determined. 

As tothe second ground of special appeal, the inclination of 


my own opinion, as at present advised, is that according to the 


Mitdcshara text-books, the sister's son is heir in default of nearer 
of kin. The current of judicial decisions, however, runs so strongly 
against this construction, that I should not alone have consi- 
dered myself justified at this date in resisting it. But as Mr. 
Justice Bayley desires to refer the case to a Full Bench, I am 
willing to concur in doing so, and think the question should be 
simply, whether under the Miticshara Law a sisters’s son can, in 
any case, be heir te his mother’s brother as regards immoveable 
property. 

The judgments of the Fuill Bench were delivered as follows :— 

Mirrer J.—The question we have to determine in this 
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este is whether; —— to. the Hi hades Law current in 
Benares School, a sister's son is entitled to inherit as 
a Saati or cognate. Before proceeding, however, to deter- 





mine the question, we must answer a preliminary objection 


that has been raised before us by the pleader for the res- 


„pondent. It has been contended that the point under our 


consideration has been already set at reSt by a decision of 
the Privy Council reported in page 681 of Sutherland's Privy 
Council Judgments. We are of opinion, that this contention 
cannot be maintained. Trueit is, that the decision of the late 
Sudder Court at Agra which was reversed by the Lords of the 
Judicial Committee, was based upon the ground that the sister's 
son is entitled to inherit as a andu, but this position appears 
to have been abandoned before their Lordships by the learned 
Counsel who conducted the case on his behalf. What were the 
reasons which induced the learned Counsel to adopt this course,— 
whether it was because he thought that under the circumstances 
of the case, his client could not succeed in the suit unless he was 
placed in a higher rank than that of a dandiu, or otherwise,—it 

is difficult for us to make out from the facts as reported. It is 
sufficient, however, for the purposes of the present argument to 
state that the result of this concession was, as their Lordships 
have themselves abserved, to reduce the whole matter in 

controversy to the simple question as to “whether upon the 
proper construction of the Mitacshar.i, the sister's son is not en- 
titled to come in among the earlier class of heirs or safindas,” 
This was in fact the only question that was discussed before their 
Lordships, and the only one upon which they have pronounced 
a judicial opinion. To remove all doubts on this point, the 


following passage in their Lordships’ judgment might be 


conveniently referred to. "He there put the sister's sons out 
of the category in which Mr. Piffard would place them, though 
erroneously perhaps he has put them in the category of éandéu.” 
The word “ ferhtaps”’ in the above sentence is sufficient to show 
that their Lordships did not intend to decide the point that we 
have now got before us, and the preliminary objection is accord- 
ingly over-ruled, 

With reference to the main question itself, we are of opinion 
that the sister's son is entitled to rank as a ġandhu according to 
the definition of that term as given in the Mitacshard itself. 
This definition is contained in the following passage :— _ 

On failure of the paternal — — the (gotraya) kinsmen 
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x ; : 
sprung from the same family with the deceased and allied by 
funeral oblations, namely, the paternal grandfather and the rest, 
inherit estate. Jor kinsmen sprung from a different family, but 
allied by funeral oblations ave indicated by the term cognate fban- 
dhu }’—{Colebrooke'’s Miticshari, Verse 3, Section 5, Chapter 2, 
page 350.) 

It will be observed that two conditions are necessary to meet 
the requirements of this definition, namely, frs/, that the claimant 
should be a kinsman sprung from a different family ; and second, 
that he should be connected by funeral oblations. Both these 
ditions are strictly fulfilled in the case of the sizter’s son, and, 





8 we will show further on, in a much higher degree in his 


T case than in that or any of the nine individuals whose claims to 
‘succeed as Aandhus are admitted on all sides. That he is a 


kinsman sprung from a different family is unquestionable, 


and it is equally clear that he is a “sa@finda, or one allied by 
funeral oblations, though some objections have been raised 
before us on this last point. It has been argued that 
- according to Menu, a Hindoo is required to perform the funeral 


ebsequies of his paternal ancestors only; that in consequence of 


this rule, the sagotras, or those who belong to the same gotra or 
family, are the only persons entitled to be recognized as sapindas, 
and that the sister’s son must be accordingly excluded from that 
category. We are of opinion that there is no authority what- 
ever to support this contention; and we might even say that, 
whatever other objections might have been hitherto urged 
against the heritable right of the sister’s son, this is the first time 
that his position as a safinda has been questioned or disputed. 


æ Indeed, the very definition before us is a sufficient answer to this 


‘sophism; for if the sogotras alone are entitled to rank as sapindas, 
| Sandius or kinsmen, sprung from a different family, but 
allied by funeral oblations must be non-existent. We have, how- 
_ ever, the express authority of Menu himself to decide this point, 
and what is of still greater importance for the purposes of the 


present discussion, it is an authority quoted and acted upon by 


the author of the Mitacshari. 

“For with regard to the funeral obsequies of ancestors, daught- 
ers Sons are regarded as sons’ sons. Menu likewise declares:— 
PB. that male child whom a daughter, whether appointed or not, 

produce by a husband of cauas class, the maternal grand- 
father becomes the grandsire of sons’ sons,’ Let that child give 


S -the phiariog and take the inheritance.” 
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t is manifest from the above that the maternal ancestors also 
are entitled to receive funeral oblations, and this proposition 
strikes at the very root of the contention that has been raised be- 
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fore us. Now, the sister’s son is no other relative than the 
daughter's son of the father ; and if it be once conceded, as it 


must be, that the daughter's son is a safinda, it would follow as a 
matter of course that the sister's son is at least a sapinda of the 
father ; and as such he would be clearly entitled at all events to 
rank as a fitree-bandéu, or father’s cognate. In point of fact, 
however, he is also a safinda of the deceased proprietor himself, 
not so near as the daughter's son, but nearer than every one of 
those individuals who are admittedly recognized as éandAus. 

It is a well-known principle of Hindoo Law recognized in all 
the schools current in the country, that the relation of sapinda 
exists not only between the immediate giver and the immediate 
recipient of funeral oblations, but also between those who are 
bound to offer them to a common ancestor or ancestors, This 
principle is based upon the theory according to which a Hindoo 
is supposed to participate after his death in the funeral oblations 
that are offered by any of his surviving relatives to some common 
ancestor, to whom he himself was bound to offer them when living; 
and hence it is, that the man who gives the oblations, the man 
who receives them, and the man who participates in them, are 
all recognized as safindas ot each other. Thus, for example, bro- 
thers are not required to perform the obsequies of each other, but 
they are nevertheless safindas, being connected with each other 
through the medium of the oblations that they are respectively 
bound to offer to their common ancestors. The same rule holds 
good in the case of the brother's son, and in fact of every sapinda 
who does not stand in a direct line of ascent or descent with 
the deceased proprietor himself. To place this point, however, 
beyond all dispute, we wish to refer particularly to the nine ad- 
mitted Jandius themselves. It will be seen that six out of 
these nine individuals are no other relatives than the daughter's 
son of the paternal grandfather, the daughter's son of the mater- 
nal grandfather, the daughter's son of the father’s paternal 
grandfather, the daughter's son of the father’s maternal grand- 
father, the daughter's son of the mother’s paternal grandfather, 
and the daughter's son of the mother’s maternal grandmother. 
The remaining three are the son’s son of the maternal grand- 
_ father, the son's son of the father’s maternal grandmother, and 
"the son's son of the mother's maternal grandfather, Not one of 
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these individuals, not even the highest among them, or, in other 
words, the daughter's- son of the paternal grandfather, is 
required to offer funeral cakes either to the deceased proprietor 
himself, or to his father, or to his mother, but at the same time 
they are admittedly entitled to rank as the sapindas of man 
himself, or of his father, or of his mother, as the case might be. 
We can scarcely imagine upon what principle of Hindoo Law 
it can be seriously contended that the daughter's son of the 
father is not a safinda when the daughter’s sons of the paternal 
and maternal grandfathers are acknowledged as such. 

As regards the performance of funeral obsequies the 
daughter's son of the father occupies the same position asa 
son's son of the father, or, in other words, as a brother’s son; 
whereas the daughter's son of the paternal. grandfather, who is 
the highest in rank among the admitted andus, does not 
’ stand an inch higher, than the son ofa paternal uncle. It ts 
perfectly true that the lawyers of the Benares School sometimes 
use the word safinda in the sense of consanguinity, or mere connec- 
tion through the body ; but in either case the position of the 
sister's son would remain unaffected. We have already pointed 
out'that as regards funeral oblations, the sister's son occupies 
the same position as a brother's son; and as to consanguinity, 
the very nature of his relationship with the deceased proprietor 
obviously shows that he is nearer than the nearest of the 
admittted Jandius. If authority is needed on this last point, 
the following passage of the Miticshari might be referred to as 
conclusive :— 

“A sapinda,—she who has the same pinda or body is a 
sapinda ; a sapinda, not a sapinda (take) her. The relation of 
sapinda arises from connection as parts of one body. So the 
relation of c&finda in the son with regard to the father arises 
from the connection as parts of the body of the father. And 
with the grandfather, &c., in consequence of the connection 
with their body through the father. In the same manner in 
regard to the mother, from connection as part of the body of 
the mother. In the same manner in regard to the maternal 
grandfather, &c., through the mother. In the same manner 
with the mother’s sister and maternal uncle, and the rest, by 
reason of the connection or parts of one body.” Miutacshara, 
Achar Adhay, leaf 6. 

It is scarcely necessary to point out that in the passage before 
us the maternal uncle and the sister’s son are distinctly recognized 
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of the Benares School, has- been 
correctly exp —— —— cited in the case reported 
in at third volume of the Select Reports, page 37. The Pundits 
were unanimously agreed in declaring that there are two signi- 
fications only in which the word safinda is used by the lawyers 
of that School, namely, consanguinity and connection through 
funeral oblations ; and the following passages from the Parasur 
Madhub and Nirnoy Sindhoo, both of which works are recog- 
nized as authorities concurrently with the Mitdcshard, were 
cited by them in support of this opinion, 

“Those are sapindas who are connected by the tie of con- 
sanguinity ; for instance, the father and the son are sapindas to œ 
each other and the body of the father is perpetuated in the son 
without any intervention. So also is the son by the medium 









ie of the father a sapinda of his paternal grandfather, and of his 
i * paternal great-grandfather. So also is the son by the medium of 
: ~ his maternal grandfather is a sapinda of his maternal aunt and 
— uncle, and by the medium of his maternal grandfather he becomes 
A a sapinda of his paternal aunt and uncle &c." —Purasur Madhub. 

h: . “Those are sapindas between whom exists a reciprocity of 


giving or receiving funeral oblations. The fourth person and the 
rest share the remains of the oblation wiped off with the Kusa grass; 
the father andthe rest share the funeral cakes. The seventh 
person is the giver of oblations. The relation of sapinda or 
men connected by the funcral cake extends, therefore, to the 
seventh person, or sixth degree of ascent or descent. It should 
not be supposed that an uncle or nephew are not reciprocally 
sapindas, as he who shares in the oblations offered by the 1incle 
shares also in those offered by the nephew. Zu short, tf any 
one of those who participate in the funeral oblation offered hy one 
individual, be also the presenter of funeral oblations to one of his 
co-participators, then the whole number become sapindas of each 
other.” (Nirnoy Sindhoo). 

It is perfectly clear that according to either of these 
authorities, the sister’s son is entitled to rank as a sapinda. 
Before concluding this part of our judgment, we cannot pass over 
an important point connected with the Byabusta we have” already 
alluded to. The case in which it was given related to the 
daughter's son of the -brother; and the Pundits, whilst admit- _ 
ting that he was entitled in every fespect to rank as a sapinda, 
nevertheless stated, that he was not entitled to succeed as ane 
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who are sapindas but not sagotras) “ are 
. purpose of inheritance.” We are not 
rities by whom this admission was made; 
: ence to the learned author of that note, we 
y that it is obviously — It may, however, 
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which the ad sapinda is used in the Benares School, 
ithe p sa ider for the respondent has not even been able to 
third. We might also add that so far at least as the 
“OY Sin ndt 103; is Concerned, sister's son is expressly recognized 
he sir, as the following passage will show :— 

“in ¢ default of the brother's son, the father, mother, the 
re a — nel the sister, and her sons, are entitled to perform 
he Shra 1, because they are the heirs.” ( Page 219). 

1 le : h ve shown by the foregoing remarks that the sister's 
ot itled to rank asa éandhu according to- the definition 
t ig given in the Mitacshara. 

now proceed to examine the various objections 
we been urged, both before us and elsewhere, against 
right t to succeed as an heir. These objections may be all 
ified under the following heads:— 

s at the definition referred to has no connection with 
— heritance. 

and ea the enumeration of bandhu made in Verse 1, 
> ction 6, Chapter 2, is exhaustive, and that the sister's son is 
seither incl juded in that enumeration, nor mentioned as an 


heir in any t other part of the werk, 
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that the sister’s son is not entitled to inherit under the Hindoo 
‘Law administered in the Benares School. 

With reference to the first objection, we are of opinion that 
it is altogether untenable. The definition in question occurs 
in a part of the work which is exclusively devoted to the 
exposition of the law of inheritance; and it may be fairly asked, 
if it has no connection with that law, for what other purpose 
has it been introduced in such a place? A little reflection, 
however, will remove all doubts on this point. The Mitåcshará, 
it is well known, is a professed commentary on the Institutes of 
Jagnabulkya. The following text of that ancient sage contains 
the law of inheritance applicable to the estate ofa deceased 
proprietor who has left no male issue. 

“The wife and the daughter also, both parents and their 
sons, gentiles (gotraja), cognates (bundhoo), a pupil, and a 
fellow-student; on failure of the first among these, the next 
in order is indeed heir to the estate of one who departed for 
heaven leaving no male issue.” (Mitácshará, Verse 2, Section 1, 
Chapter IT, page 324). A 

The whole of the second chapter from this point downwards 
as far as section 7 is nothing but a commentary upon the text 
cited above, and which for the sake of convenience we shall 
hereafter designate by the name of the general text. The 
definition in question occurs in Verse 3, Section s, which has 
been already set out at length at the very commencement of this 
judgment, and the words are: “for kinsmen sprung from a different 
family but connected by funeral oblations are indicated by the 
term (bundhoo) cognate.’ Wt is obvious that the word “indicated ” 
here means indicated in the general text which contains the law 
of inheritance. It would, therefore, be manifestly unreasonable 
to argue that the definition in question has nothing to do with 
that law. It might be as well said that the definition of gofraja 
given in the earlier part of the verse is also unconnected with it. 

The second objection is also untenable. Verse 1, Section 6, 
Chapter II. runs as follows :—"On failure of gentiles, the cognates 
are heirs. Cognates are of three kinds ; related to the man 
himself, to his father, or to his mother, as is declared by the 
following text : ‘The sons of his own father’s sister, the sons of his 
own mother’s sister, and the sons of his own maternal uncle, 
must be considered as his own cognate kindred.’ The sons of his 
father’s paternal aunt, the sons of his father’s maternal aunt, and 
the sons ‘of his father’s maternal uncle, must be deemed as his 
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- father’s cognate kindred. The sons of his mother’s paternal aunt, 1365. 
the sons of his mother’s aunt, and the sons of his mother’s maternal 
uncles, must be recognized as his mother’s cognate kindred.” — 

There is nothing whatever in this verse to justify the con- Luckhee Nurain 
nection that the author of the Miticshara intended thereby ChnCKCt AMEN 
to lay down an exhaustive list of dandius or cognates. He 
says first of all that Janduhs are entitled to inherit in default 
of gotrajas, and, secondly, that bandhus are of three kinds, 
namely, those who are related to the man himself, and those 
related to his father and mother respectively. There can be no 
doubt whatever, that if he had finished the sentence at this 
point, no one could have seriously contended in the face of 
these two propositions, so manifestly general in their character, 
that he intended to exclude one single individual who is really 
entitled to claim the benefit of his own definition. The only 
argument, therefore, which can be advanced in support of this 
contention is the simple fact of his having concluded this 
sentence by quoting a text from one of the Hindoo sages which 
contains the names of a limited number of dandius. We are 
of opinion that this argument fer se is entitled to no weight 
whatsoever. Isolated texts from various Hindoo sages and of a 
similar description are to be frequently found in the Mitacshara, 
and it would be manifestly erroneous to contend upon the 
authority of any one of them that an exhaustive enumeration of 
heirs was intended to be made thereby. The following text 
of Vrihut-Menu quoted in page 326 of the Mitacshara, might 
be referred to as an illustration. 

“The wealth of him who leaves no male issue goes to his wite. 
failure of her, devolves upon daughter ; if there be none, 
it belongs to the father; if he be dead, it appertains to the 
mother.” It would be obviously improper to say from the mere 
fact of the author of the Miticshara having referred to this 
text, that he intended to declare that the particular persons 
Mentioned therein are the only heirs to the estate of a deceased 
Hindoo, who has left no male issue; or that such even was the 
intention of Vrihut-Menu himself. As to the particular text 
before us, there is absolutely nothing in it from which it can 
be reasonably inferred that the author of it, at least, if mot the 
author of the Mitacshara, had such an intention in view. All 
that it says is that certain relatives must be considered as 
handhus of one class, and certain others as dandius ol two 
other classes respectively; it no where says that these persons 
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1868. are the only dandhus recognized by the Hindoo Law. The 
object which the author of the Miticshar& had in view in referr- 
‘ag to this text is evident. His own words are “as is declared 
by the following text" ; and these words are sufficient to show 
that this text was referred to, merely for the purpose of 
establishing the three-fold classification of Jandhus involved 
in the second of the two general propositions before adverted to. 
The necessity of this reference is also obvious. The first 
proposition required no special authority for its support, inas- 
much as it was an obvious deduction from the order of succession 
laid down in the general text upon which he was commenting. 
ir The second proposition, however, stood on a different foot- 
ing, there being nothing in the Institutes of Jagnabulkya to 
sanction it directly; and hence it was that the author of the 
Mitácshará was obliged to rely upon the authority of another 
k Hindoo sage in order to support it. Why, then, are we. 
i to put a construction upon his words which is not only 
~ inconsistent with his own definition, but also with every 
general principle of law that has been inculcated by him through- 
out the treatise? It has been justly remarked by Sir William 
Jones, that the doctrine of funeral cakes is the key to the whole 
Hindoo Law of inheritance. All the Schools-of Hindoo Law 
that are current in the country are agreed in accepting this 
principle as their guide, however, much they might differ from 
one another with reference to particular points connected with 
its application, Those commentators who adopt the other 
doctrine of consanguinity, merely extend the limits of the sapinda 
relation by including a large number of persons desza'es those 
who are connected by funeral oblations, The author of the 
Mitacshara -at all events is no exception to the general rule. 
: The text of Menu which says “to the nearest sapinda the 
inheritance belongs” is frequently cited by him as a leading 
authority on all questions of Hindoo Law. Indeed the very 
definition of éandius under our consideration is based upon 
z l this fundamental doctrine and in the very next verse, he distinctly 
lays down that the order of succession to be observed among 
_ the different classes of dbandhus isto be regulated by “nearness 
of affinity.” We have already stated that our argument would 
not be affected in the slightest degree, whatever interpretation 
might be put upon the word “affinity”. Are we then to 
suppose that the author of the Mitácshará has been so far 
; forgetful of this fundamental principle, as to render himself guilty, 
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i ay even when the son's sons and their 
nef — s and mother’s maternal grandfather 
— assuch? How, again, are we to reconcile 
| jon that the maternal uncle, or in other words, the 
her of the mother, is to be excluded from the line 
itas Ce Ri a her cousins, namely, the sons of her father’s 
‘the sons of her mother's sisters, are to be included 
ano palies like these, to use an expression of 
Is of a Judicial Committee, cannot be imputed to an 
"wi — sre being some tangible ground upon which 
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noel tl e very time when he was really trying to extend 
the | stor y of déandhus by introducing the three-fold classifica- 
ts) e alluded to. 


A bandhu has been sometimes interpreted as “distant 
a" but we can hardly suppose that the author of the 
Mitácsh: i seriously intended to authorize the succession of - the 
mo E F ist ant bandhus by sacrificing the right of those who are 
emg passages of the Mitácshará will remove all 
l | on this point :— 
he one dies in a foreign country, let the descendants, 
cof s, gentiles, or his companions take the goods, 
— the king.” When he, who goes to a foreign 
untry f those who are associated in trade dies, then his share 
yule be inherited by his heirs, that is, the son and other 
i ce ai nts, / (handhus ) cognates, ie., the maternal side relatives, 
l un cle and others, the gentiles, that is, the sapindas, besides 
Bain an: i | other descendants ; and those who are come, that is 
— the associates who are come from a foreign country ; 
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——— | the heirs, kc, the king ‘shall 


take ‘The word Ga hass that the heirs, Resa are entitled in 


The rule as to this order is contained in the text. 
‘ The wife, the daughter, Ere So it should be understood here. 
The necessity for the text ts to exclude the pupil, the fellow- 


| student, and the Brahmin, and to include the trader, (Mitåcsharå).” 


(2) The sage extends the rule to the spiritual guide, thus:— 

“To the spiritual guide, the pupil, the learned Brahmin, 
the maternal uncle, and the learned in the Vedas also.” The 
spiritual guide means he who teaches the Vedas; pupil means he 
who is taught the Vedas ; learned Brahmin means he who recites _ 
the Vedangas. “Ay taking the maternal uncle, the cognates 
of one's self, the cognates of the father, and the cognates of 
the mother who are, connected by origin are alsa employed. 
They are shown in the commentary on the text. The wife, the 
daughter &c." 

The first of these two verses relates tothe law of succession 


applicable to the estate of a foreign trader; and this law is 


contained in the text. of Jagnabulkya which stands between 
inverted commas at the top of it, the rest being a mere commen- 
tary upon the text itself. It will be seen that the word 
bandhava is expressly stated to include the maternal uncle, 
whoever else might be entitled to come in within the word 
“others "’ which follows immediately afterwards. In the case 
of a foreign — therefore, it is perfectly clear that the 
maternal uncle*is an heir; but before we can apply this argument 
to the general case, it is necessary to meet two objections that 
have been raised against such an application. The objections 
are, first, that the word used in this passage is dandhava, where- 
as the wort used in the general text is bandhu; and second, 
that the passage in question refers to an “ exceptional state of 
things,” and cannot, therefore, be accepted as a guide for the’ 
general case. 

Both these objections are conclusively met by the express 
words of the author himself. It is distinctly stated by him 
that the order of succession applicable to this case is ex- 
actly the same as that laid down in the general text, and 
further that the only necessity for making a separate text. for 
the exceptional case arose from that of excluding the fellow-pupil 
and the Brahmin, and of substituting the fellow-trader in their 


place. It is perfectly clear therefore, that the words bandhu 


and — are of identical, import, or in other words, that the: 
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two texts are identical in every respect except as to the slight 
modification which relates to the fellow-pupil and the Brahmin. 
The second passage, too, is equally decisive on this point. It is 
distinctly pointed out therein that the word maternal uncle used 
in the text of Jagnabulkya stands for all the three classes of 
bandhus described by the author in his commentary upon the 
general text. 

The Viramitrodoy, which is a work of high repute in the 
Benares School concurrently with the Miticshard, is also clear on 
this point. ‘“Cognates are of three kinds, related to the person 
himself, to his father, and to his mother, according to the follow- 
ing text. ‘The sons of the father’s sister, the sons of the mother’s 


Sister &c.’ Here by reason of near affinity, the cognate kindred 


of the d od himselfin the first instance, then the father’s 
cognate kindred, and next his mother’s cognate kindred, succeed. 
This is the order of succession. In the text of Menu, ‘then the 
distant kinsman shall be the heir or the spiritual preceptor or the 
pupil’, the term sa@eu/ya comprehends the persons descended from 


- the same family (sagofra), and the kinsmen allied by common 


libations of water (samuanodaca), the maternal tincle, and the rest, 
and the three kinds of cognates. The term bandhu in the text of 
Juggessur (Jagnabulkya) must comprehend also the maternal 
uncle and the tesi, otherwise maternal uncle and the rest would 
be entitled to succeed, and not they themselves, though nearer in 
affinity,—a doctrine highly objectionable.” (Viramitrodoy, page 
209.) 

The Vivada Chintamonee, which is a work of paramount 
authority in the sister School which goes by the name of the 
Mithila School, is also of the same opinion, “the maternal uncle, 
and the rest” being expressly recognized in the category of 
heirs laid down in page 299 of Baboo Prosonno GCoomar Tagore’s 


translation of the work. 


In the face of all these concurrent authorities, it seems im- 
possible to contend that an exhaustive enumeration of bandhus 
Was made in Verse 1, Section 6, Chapter 2 of the Mitacshara, It 
has been said that the sister’sson is not entitled to inherit, 
because he has been nowhere mentioned as an heir especially by 
name ; but this objection can be scarcely maintained if the doc- 
trine of exhaustive enumeration falls to the ground. . Apart from 
this last consideration, however, we do not see any reason why a 
specific enumeration by mame should be insisted upon in every 


_ . -case. An enumeration by a general name, accompanied bya 
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icable — a 1 large number OF — — indivi- 

- dual names it would be very incanvenient to specify in detail 

and we do not see any reason why in this particular casë we should 
insist upon anything more than what we have already got before 
us. The great-grandson, for instance, is nowhere mentioned as 
an heir distinctly by name ; and yet it would be simply absurd to 
contend that the estate of a deceased Hindoo is to go to the 
fellow-pupil, or to the king even, if his own great-grandson is 
living. Similarly, when we come to the gu/rajas, we find that no 
one below the descendants of the paternal great-grandfather is 
expressly recognized by name in any part of the Mitdcshard, and 
yet it is a fact admitted on all sides, that the descendants of the 
remotest ancestors in the agnatic line, at least of those who 
Stand within the fourteenth degree, are entitled to inherit in the 
Benares School. Why then are we to introduce this novel 
principle of interpretation when we come to deal with the 
Landius? There might have been some foundation for such 

cof an argument, ifthe claimant had been «a female relative, females 

-" as a class being generally supposed as having no right to inherit 

in consequence of their inability to perform religious rites; 

but in the case of male relatives, no restriction of any kind 

whatsoever can be cited to defeat their rights, if they- are 

z in a position to establish their sratus as sapindas. We have 

* shown that “the maternal uncle and others” are entitled 

to inherit in addition to those who are admitted. as dandhus ; 
— and those who would take in the maternal uncle only, are bound 

J to show who were the persons included in the words “and others." 

7 As far as the purposes ofthe present case are concerned, it is 

pE s almost self-evident that if the maternal uncle is entitled to 

Me Je ~ succeed as a fandfiu, the right of the sister's son would follow 

da as a matter of course. We have seen that there is but one defini- ~ 

tion of the word ġandhu, and the very nature of that definition 

— conclusively proves that if the maternal uncle is a kinsman from 

i a different family and allied by funeral obtations, the sister's son 

+a must necessarily be a kinsman of the same description. 

It remains for us to meet the last“ objection. No doubt 

if there were a uniform course of decisions establishing | the 

doctrine that the sister’s son is not entitled to succeed, we would - 

have been scarcely justified in holding otherwise, however much 

we might have been disposed todo so for the reasons set forth 
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le sior 1 of the Madras Sudder Court reported in 
| of th E Printed Cases for 1860. 
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(1 * ——— 4 Legal Remen:brancer, page 168. 
7 Lall v. The Secretary of State, 4 W. R3 
— nothing todo with the particular — 
and we would not have alluded to it at all if Sir 
e had not stated upon the authority of that case 
er rs son is not entitled to inherit in the Benares 
KALE el contest in that case, however, was between the 
pr on the one side, and a gotraja sapinda on the 
re Giay: e Pundits who were consulted in it very properly 
ec ae iat ifthe Bengal Law were applicable to the case, the 
r 8 son would be entitled to preference, but that the reverse 
u Dr ee w 3 case according to the Mithila Law. The case was 
ately disp: sed of in favour of the sister's son, the Bengal 
i 1 to be applicable, but there is not a single word 
the e decision itself or in the Ayasuste referred to, 
rom which h it can be gathered that the sister's son would not 
ve ee aC as a dandféu if the Mithila Law had been adopted, 
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ding — ‘een the inheritance was the 
Tron ous © one of his not being a sagotra sapinda. 

The third case is directly in favour of our interpretation. The 
question was whether a daughter's son’s son is entitled to inherit, 
and this question was determined in the affirmative upon the 
unanimous Byabusta of the Pundits consulted on the occasion, 
including those of the Benares Patshala. 

The fourth case clearly shows that the sister's son is entitled to 
succeed as a dandiu, both according to the Benares Law and 
according to the Mithila. This case is of particular importance, 
Inasmuch as it appears to have met with the approbation of 
Sir W. Macnaghten himself, who has ev idently cited it as a 
leading authority on the point. We might also add that Sir 
W. Macnaghten had expressly stated in his note to case No. 5, 
reported in page 87 of the same Volume, that the 4yabusta 
given by the Pundit of Zillah Behar in which the sister's son 
is ranked as a dandiu is conformable to the law as current 
in Benares, Mithila, and other provinces. 

The fft case is a mere dictum, but it isto be observed that the 
Pundit who was consulted on the occasion distinctly stated that the 
sister's son was entitled to inherit as a ġandhu, and no authority 
of any-kind was cited or referred to to contradict this opinion. 

The sixth case is alsoa dictum, and the same remarks that 
have been made with reference tothe preceding case apply to 
this case also. 

The seventh case has nothing to do with the point before us. 
The dispute was between a brother's daughter's son and a 
gotrajya, and it was very properly held that the latter is entitled 
to succeed in preference to the former. 

I The eight/# case is a mere dictum, but in this instance the 
>. atclum is in favour of the sister's son. 

The ninth case arose from a dispute between the sister's son 

and an agnatic relation, and it was correctly held in that case 

that the latter is entitled to succeed. The learned J udges, 
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8 however, who decided the case went on to say that the sister's son i 
> i is not entitled to inherit either according to the Benares Law 
he or according to the Mithila Law. In the absence, however, of any à 


further explanation on the point, we are rather disposed to think 
that all that was intended to be said is that he is not entitled to 
es inherit in preference to the gofraya ; but at any rate it is 
ie clear that this opinion cannot be treated as anything more than 
ce i- a mere dictum, 
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The next case, however, is directly tothe point, and with all 
deference to the learned Jndges who decided it, we are of opinion 
that it is based upon erroneous grounds. These grounds have 
been too fully examined by us in the preceding part of our 
judgment to require any further notice. We wish, however, 
to make one remark in this place, and that is that the learned 
Judges appear to have been mainly influenced by the idea that 
the sister's son has never been recognized as an heir. With 
all deference to the learned Judges, we are bound to state that 


‘this was by no means the actual state of things at the time 


when their decision was pronounced, whatever it might be in 
this day. It is perfectly true that there is a paucity of decisions 
on the other side, but this fact appears to have mainly arisen 
from the peculiar doctrine of the Benares School by which the 
remotest relative in the agnatic line has been placed above the 
highest of the cognates. It might be added that very few cases, 
indeed, if any, can be pointed out in which the daughter's son 
of the paternal grandfather has been expressly recognized as an heir. 

The last case relates to the maternal uncle of the father? 
and the grounds of the decision in this case being nearly the 


‘same as those in the one next above, no special remarks with 


reference to it are necessary. 

Upon the whole, then, it must be admitted that the majority 
of the earlier cases at least are in support of our view; and of the 
more recent, there are two cases at most that are directly opposed 
tom. The last objection, therefore, must also be over-ruled. 

For the reason set forth above, I am of opinion that the 
question put to us by the Division Bench must be answered in 
the affirmative, or in other words, that the sister's son is entitled to 
inherit under the Hindoo Law administered in the Benares School. 

Peacock C. J.—I am of opinion that in the absence of 


T Nearer relatives, a man may be heir to his mother’s brother as 


regards property subject to the Mitacshara. The question has 
substantially been decided by the Privy Council (17th July, 1868) 
in the case of Gridharee Lall Roy against the Government of 
Bengal (1), in which it was held that the maternal uncle of the 
father of the deceased was not excluded from the class of 
bandfius capable of inheriting, and that the text contained in 
Article T, Section 6, Chapter II., of the Miticshará does not 
purport to be an exhaustive enumeration of all Jandins who are 


- (1) t0 W. R. P.C. 3r. 
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Omrit Koomaree purpose by the author of the Miticshard. 1 


=~ Thé judgment of Mr. Justice, Dwarkanath Mitter, which 

n he has just read, and in which he has displayed great learning, 
ability, and research, was written before the decision of the 
Privy Council of Gridharee Dall v. The Government of Bengal, 
was published here. My Hon'ble colleague has entered so 
fully into the reasons and exhausted the arguments in support 
of the view which he has taken, that it is unnecessary fdr me 
to do more than to say, that I concur in the reasons which he has- 

‘given in support of the conclusion at which he has arrived; and 
it is extremely satisfactory to find that it is entirely in concurrence 
with the view taken in the judgment of the Privy Council. 

The caSe must be sent back to the Judges who referred it. 

Jackson J.—I am of the same opinion. 

. It is very satisfactory to feel that a conclusion so entirely 
consistent with reason is also in full conformity with the 
Hindoo Law, as is conclusively shown in the exhaustive judgment 
Which has been prepared by Mr. Justice Mitter, and also that 
the view which we had taken of the subject has been, it may be 

i said, simultaneously adopted by the highest tribunal which 
deals with questions of Hindoo Law. 

Pavar J.— In referring this case to a Full Bench; I expressed 
the inclination of the opinion which I then held. Mr. Justice 
Mitter’s very complete argument, in which I concur, has, I think, 
demonstrated that opinion to be correct. I would, therefore, 
answer. the question in the words which have been used by 
the Chief Justice. 

MacruHerson J.—I am of the same opinion. 


Norre:—This case lays down that the enumeration, in the Mitácshará, of 
certain relations as bendhw is not meant to be exhaustive, and whoever comes 
within the general description ‘sapndu sprung from a different gotra” is a 
dundhu and entitled to inherit as such. Tt will be observed that it is pointed 
out that the word ‘sapinda"’ is capable of bearing two senses, and it is not 
definitely decided which of the two senses should be accepted in this connection, 
alsister’s son being a ‘ sapinada' in cither sense. It has, however, been held in 
the case of Umaid Bahadur v, Udai Chand (1. L. R., 6 Cal., 119) that here also 
the word ‘supiada’ has been used in the sense of * connection by particles of 


: one body ‘ as explained in. the Acharakanda of thë Mitácshará, and not in the 


sense of * connection by funeral oblations,” and that, therefore, a sister's daughter's 
son is a bawdhw and inherits as such. Similarly, "a father’s maternal grandfather's 

t-grandson has been held to be a fondiu in Ananda Bibi v. Nowbit Lal 
ti. L. R. ọ Cale, 315). So, also, a paternal grandfather's sister's grandson 
(Sethnvama ve Pennammal, 1 L. R, t2 Mad., 155); a paternal grandfather's 
| s daughter's son (Venkataghiri v. Chandra I, L. R., 23 Mad, 123), 
anda mothers maternal grand-father’s son's daughters son, (Sabu Lal w. Nanke 
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MONIRAM KOLITA 
v. 


KERRY KOLITANY.* 


[Reported in L. R.7 I. A. 115; 1. L. R., 5 Calc., 776. P. C.) 
Their Lordships Judgment was delivered by 


Sır Barnes Peacock :—Tuts is an appeal from a decision 
of a Full Bench of the High Court of Judicature at Calcutta. 
It was admitted by virtue of a special order of Her Majesty in 
Council, whereby the appellant had leave to appeal in the form 
of a special case upon the following questions, viz. -— 

ws4.— Whether, under the Hindu Law, as administered in the 
Bengal School, a widow who has once inherited the estate of a 
deceased husband is liable to forfeit that estate by reason of 
unchastity ; and, 

2nd.— Whether the forfeiture, if any, is barred by Act XXI 
of 1850. 

The appeal was admitted on account of the importance of 
the questions submitted for determination, and the great 
interest which the Hindu community take in it. 

The case came in the first instance upon special appeal before a 
Division Bench, consisting of Mr. Justice Bayley and Mr. Justice 
Dwarkanath Mitter, who were of opinion that the defendant 
had, by reason of unchastity, forfeited her right in her husband’s 
property, but in consequence of a contrary ruling of the High 
Court, referred the two questions above mentioned to a Full 
Bench, with their remarks thereon. 

The Full Bench consisted of the Chief Justice and nine other 
Judges, and the majority held that the widow, having once 
inherited the estate, did not forfeit it by reason of her subsequent 
unchastity. Three of the Judges, however, viz., Mr. Justice 
Kemp, Mr. Justice Glover, and Mr. Justice Dwarkanath Mitter, 
dissented from the opinions expressed by the majority of the 
Court, The case is fully reported in the 13 Bengal Law 
Reports, p. I. 

The subject has been very elaborately discussed by the Chief 
Justice and the other Judges of the Full Bench, and it has 
also been fully argued before their Lordships on behalf of the 
appellant. The respondent did not appear. 

The opinion of Mr, Justice Dwarkanath Mitter, who was 

* Present -—Sik JAMES W., COLVILE, SiR BARNES Peacock, Sik MontTacur 
E Siri, and Sin ROBERT I. COLLIER, 

22 


169 
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—— 


March, i3. 
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f'a learned oa sees — Hinda lawyer, and ‘those 
e other two J udges who were in the minority, are entitled 
to very great weight, but, having considered and weighed 
all their arguments, their Lordships are unable to concur in the 
opinions which they expressed. — 

The earliest case in which the subject was fully discussed 

in the High Court is the case of Srimati Matangini Debi v. 
Srimati Jaykali Debi (1), which was the cause of the reference. 
- That case was originally tried before Mr. Justice Markby, 
who delivered a judgment in which he showed much research 
andgreat knowledge of the subject. The case was appealed 
to the High Court, and_heard before the then Chief Justice 
and Mr. Justice Macpherson, who affirmed the judgment of 
Mr, Justice Markby. 

Their Lordships will, in the first instance, advert to the judg- 
ments of the dissentient Judges, and in particular to the opinion 
expressed by Mr. Justice Dwarkanath Mitter, on referring the 
case, and to his judgment after the argument in the Full Bench. 
Reasoning from the general notions of the Hindu commentators, 
touching the frailty and incapacity of women, and the necessity 
for their dependence upon, and contro] by some male protector, 
and, from the origin and nature of a widow's interest in the 
property which she takes in succession to her husband, he 
arrived at the conclusion that she is, as he expresses it, *‘ a trustee 
for the benefit of her husband’s soul’; that inasmuch as, by 
reason of unchastity subsequent to her husband's death, she 
becomes incapable of performing effectually the religious 
services that are essential to his spiritual welfare, she ceases to 
be capable of performing her trust, and must, therefore, be taken 
to have broken the condition on which she hold the property, 
and to have incurred the forfeiture of her estate. It may 
be remarked that the other two dissentient Judges differed from 





Mr. Justice Mitter’s view of the nature of a Hindu widow’s 


estate, and, therefore, from a good deal of the reasoning upon 
which his conclusion is founded, But, however that may be, 
their Lordships entirely concur with the Chief Justice and the 
majority of the Judges in rejecting the somewhat fanciful 
analogy of trusteeship. 

Mr. Justice Glover's judgment is founded upon the express 
texts, and upon the ground that by reason of unchastity, a widow 


(1) 5 B. L. R., 466. 
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becomes incapable of performing those religious ceremonies 


which are for the benefit of her husband's soul. He draws a 
distinction between a widow and a son, and says (1) :— 

“The theory of the Hindu Law of inheritance is the 
capability by the heir of performing certain religious ceremonies 
which do good to the soul of the departed, and he takes who 
can render most service. The sons down to the third generation 
could do most, offer most cblations, and confer greatest 
benefits ; therefore, they are first in the line of heirship. The 
widow comes next, as being able ta confer considerable, though less, 

efits, and it is only because she is able to do this that she ts 
owed fo lake her husband's share. 

: “It would seem, therefore, to be a condition precedént to her 





taking that estate, that she should be in a position to perform 
the ceremonies, and offer the continual funeral oblations, which 


are to benefit her deceased husband in the other world; and in this 
respect her position is very different from that of a son. The son 
confers benefits upon his father from the mere fact of being born 


‘capable of performing certain ceremonies. His birth delivers him 
from the hell called ut; and, whether in after-life he offer the 


funeral oblations or not, Ae succeeds fo his father’s inheritance from 


the fact of being able to offer them. With the widow it is not so; 


she can only perform ceremonies and offer oblations so long as 
she continues chaste, and directly she becomes unchaste, from 


that moment her right to offer the funeral cake ceases.” 


These reasons do not appear to be sufficient to support the 
learned Judge's conclusion, that a widow forfeits her estate when 
she ceases to be able to perform the necessary religious ceremonies. 
It is admitted that she may by law hold the estate without 
performing them, and that she may give, sell, or transfer 


‘the estate to another for her own life. Nor does there appear to 


be any sufficient reason for the distinction attempted to be drawn 
between a son Or other heirs and a widow with reference to the 
forfeiture of the estate when the person who has succeeded to 
it has become incompetent to perform the duties which he or 
she ought to perform. The proprietary right of a son by in- 
heritance from his father is express'y ordained, because the wealth 
devolving upon sons, benefits the deceased (Diyabhiga, Chap. 
XI., Sec. 1, v. 38), and the right of succession of other heirs to 
the property is also founded on competence for offering oblations 


(1) 13 B. L. R., 55. 
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= pies (18th vers ac} ‘see. also verse Sa “Bot: a son, even if by 
—S rte mere re fact of * birth he delivers his father from the hell 
zy called put, i is, according tothe Dayabhaga, excluded for certain 
causes from inheritance in the same manner as other heirs 
(Diyabhiga, Chap. Va paras. 45 5, and 6); but, if he once suc- 
ceeds, the estate ` is not divested for anything less than degrada- 
tion, through causes which would have excluded him if they 
had existed before succession arise after the estate has descend- 
ed. This is admitted by r. Justice Mitter (1). 

Their Lordships will proceed to consider the principal texts 
upon which the learned Judges who were in the minority found- 
= ed their judgments. 

Me i Mr. Justice Mitter, in his judgment (2), says:— 

“Of all the authorities above referred to, the Dayabhaga of 
Jimutabahana, the acknowledged founder of the Bengal School, 
a is undoubtedly the highest; and it is, therefore, to the Dayabhaga 

that I shall first direct my attention. I do not wish, however, 
to go over all the texts quoted and relied upon by the author 
of that treatise in discussing the widow's right of succession. I 
will refer to two of those texts only, namely, the text of Vrihut- 
Menu, cited in y. 7, Sec. 1, Chap. XI. of Mr. Colebrooke’s trans- 











j lation of the Dayabhaga; and that of Catyayana, cited in v. <6 
of the same section and chapter. These two verses are as 
follows:— 


‘(1.) The widow of a childless man, keeping unsullied her 
husband's bed, and persevering in religious observances, shall 
present his funeral oblation and obtain his entire share.’ 

- ‘(2.) Let the childless widow, keeping unsullied the bed of 
her lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the 
heirs take it’.” 

With regard to the former of the texts above cited, although 
the present participle is used, it clearly refers only to the conduct 
of the widow up to the time of her husband's death, and not to 

a her conduct subsequently. It cannot mean up to the time of 
her presenting the funeral oblation: for, notwithstanding the 

i order of the words, the meaning of the text is, that having obtain- 

\ ed the husband's share, the pasni or widow should perform those 

ceremonies conducive tothe spiritual benefit of her husband 


(1) 13 B. L. R., 7. 
(2) 13 B. L. R. F. B., 40. 
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ve ent “of the texts relied upon is that of Cityayana, 
t fs imp ortant to see for what purpose the text was cited, 
ith at view to refer to the verses immediately preceding 
hich the text is cited, for there is not hing more likely 
sad than to read a single paragraph from the Dayabhiga or 
tae an ar: i alone without studying the whole chapter, and in some 
case: » even E 'ithout studying several chapters of the same treatise. 
che p. XL, Sec. 1, the author of the Diyabhága, verse 54, 
z9 * argument in support of the widew's right to succeed to 
ntir property of her husband, for which purpose he had 
ct of Vrihut-Menu. He says :— 
| thie term ‘his share’ is understood the entire share 
aperti ning to her husband, not a part only,” (the translator 
dc ds sth ie words “sufficient for her support). 
oT gheo inv. 55 he concludes :—“Therefore the interpreta- 
e law is right as set forth by us,” vrz., that “the widow's 
st be affirmed to extend to the whole estate” of her 
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ent, ait to shaw ‘that, A iain a widow takes the 
Sa i estate, she is not ot entitled to make a gift, sale, or mortgage 
_ of it, to the exclusion of her husband's heirs. He says :— 

“But the wif must only enjoy her husband's estate after his 
demise ; ‘she is not entitled to make a gift, mortgage, or 
sale of it.” 

And then, in support of that proposition, he refers to the 
secofid text cited, and proceeds:-— 3 

“Thus Catyayana says :—'Let the childless widow, preserv- 

ing unsullied the bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the property until her death. 
After her death let the heirs take it'.” 
* Justice Mitter, in his judgment, remarks at p. 41 of 
f 13 B. L. R., that the author of the Diyabhiga cited that text, 
en not for the purpose for which he cited that of Vrihut-Menu, iz., 
A that of establishing a widow's right to succeed to the entire 
estate of her deceased husband, but for that of defining the nature 
and extent of the interest which devolves upon her by virtue of 
fa that right. 

In his remarks, made on referring the case, however, he 

z reasons upon it as an isolated text, and says (1) :— 

“This passage shows clearly, not only that the widow's right 
is a mere right of enjoymeut, the word ‘enjoyment’ being under- 
stood in the sense explained above, but that the exercise of 
that right is absolutely dependent on ber ‘preserving wusullied 
the bed of her lord’. The farticipral form of the word ‘preserving,’ 

—J ie, continually preserving, which is also the form used in the 
ue original (fé/ayanif) proves conclusively that the injunction 
is ope in the nature of a permanently abiding condition, which 
| the widow is bound at all times, and under all circumstances, to 
à satisfy; and the right of enjoyment conferred upon her being 
expressly declared zo be subject fo such a condition, every violation 
' Of it must necessarily involve a forfeiture of that right.” 7 
Mr. Justice Glover also, at page 57, expresses a similar opinion, 
and he refers to the present participle “preserving” as denoting 
continuance, and as referring to the time after the widow has 
taken the property originally, and, he adds besides, if the words 
“keeping unsullicd” refer only to past time, what is to be made of 
the other part, which he assumes to import a condition, viz., “living 


(I) 13 B. L. R., 16. 
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aN her venerable protector.” “She cannot” he says “live with 
him until she is a widow, and while she lives with him she is to 


keep unsullied her husband's bed.” It is by treating the words, 
“living with her venerable protector” as constituting a conditon 
that he endeavours to add force to his argument that the words 
“keeping unsullied the bed of her lord,” also express a condition (1). 
But that argument fails inasmuch as it has been expressly held 
by the Privy Council, in the case of Cossinanth Byssak v. Furro- 
soondury Dossee (2), that the words “abiding with her venerable 
protector” do not create a condition of foreiture in case of her 
refusing to abide with him. Referring to that decision, Mr. 
Justice Mitter says that it lends in an indirect way considerable 
Support to his view, inasmuch as that particular case was decided 
expressly upon the ground that the widow had not changed 
her residence for unchaste purposes. Their Lordships, however, 
are of opinion that the words, “abiding with her venerable protect- 
or," do not, under any circumstances, create a condition or a 
limitation of a widow's right to enjoy the property of her 


1 husband to the period during which she abides with her protec- 
tor. They agree with the Chief Justice in the opinion which 


he expressed at p. 52, that neither the words, “preserving unsul.- 
lied the bed of her lord," nor the words, “and abiding with 
her venerable protector,” import conditions involving a for- 
feiture of the widow's vested estate (3) ; but even if the words 
were more open to such a construction than they appear to be, 
their Lordships are of opinion that what they have to consider is 
not so much what inference can be drawn fromthe words of 
Catyayana’s text taken by itself, as what are the conclusions which 
the author of the Diyabhaga has himself drawn from them. It is 
to that treatise that we must look for the authoritative 


exposition of the law which governs Lower Bengal, whilst on the 
‘Other hand nothing is more certain than that, in dealing with 


the same ancient texts, the Hindu commentators have often 

drawn Opposite conclusions. Now how has Jimutabahana dealt 

with this particular text ? It has been seen for what purpose 

he cited it; but how does he comment on it in the rest of the 

section in which it occurs? He comments on the words, “venerable 
(7)13 B. L. R., 57. 

(2) Vyavastha Durpana by Shama Charan Sircar, p. 97. and (judgment of 
Supreme Court), 2 Morley's Digest, 198 : s.c., Morton's Decisions, Ed. of 1841, 
p- 85. 

(3) 13 B. L. R., 82. 
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a F protector" ( (v. 57) ; a he defines ho are intended to take after the . 


emise of the widow under the term “the heirs” (verses 58 and 
59); glances at her duty to lead an abstinent, if not an ascetic, 
life, and to avoid “waste” (verses 60 and 61), and deals with 
her power of alienation, and the limitations upon it (verses 62, 
63, and 64). But he nowhere says one word from which it can 
be inferred that, in his opinion, the text implied continued 
chastity as a condition for the duration of her estate, or that a 
breach of chastity subsequent to the death of her husband 
would operate as a forfeiture of her right. It can scarcely be 
supposed that a commentator so acute and careful as Jimuta- 
babana, if he had drawn from the text of Cityayana the inference 
that a widow was to forfeit the estate if she should become 
unchaste after her husband's death, would not have stated that 
inference clearly by saying, in v. 57, “let her enjoy her husband's 
estate during her life, or so long as she continues chaste,” instead 
of using only the words “during her life" and stating that “when 
she dies” the daughters and others are to succeed. 

The right to receive maintenance is very different from a 
vested estate in property, and, therefore, what is said as to mainte- 
nance cannot be extended to the case of a widow's estate by suc- 
cession. However, the texts cited in regard to maintenance show 
that when it was intended to point out that a right was liable to 
resumption or forfeiture, clear and express words to that effect 
were used. Jimutabahana, in Chap. XI., Sec. 1, v. 48, of the 
Dayabhiga, refers to a text of Narada, in which he says,—‘Let 
them allow a maintenance to his women for life, provided they 
keep unsullied the bed of their lord, But if they behave 
otherwise, the brother may resume that allowance.” How 
different are those words from those used in the text of 
Catyayana, 

Mr. Justice Mitter, in order to get rid of the argument that 
a daughter becoming a sonless widow or unchaste after having 
succeeded to the estate of her father does not forfeit the estate, 
argues that the texts to which he refers are applicable toa 
daughter as well as to a widow, and he refers to v. 31, sec. 2, 
Chapter XI, of the Daiyabhaga to show that the text of 
Cityayana is applicable to all women (see 13 B. L. R., pp. 45 
and 46, 4% and 49). 

It seems clear, however, that though an unchaste daughter 
is excluded from inheriting her father’s estate, or an unchaste 
mother that of her son, it is not by virtue of either of 






oe 






e to the oblation, 
ord or husbanc mentioned 3 
Gis, whose estate is bx baie. a) 
isbands or lord whose estate is not boa 
— band or lord: of a daughter or | e 
y be, of the. deceased owner, who in - œ~ 
next in succeesion to inherit his — 
* 2, Chap. XI, only extends to — women 

; ble toa wife, that a gift, sale, or mortgage of 
ti EB not to be made, and that after hee death the heirs® |. 
| ië d * — are to take, and not that part of the 
rule wh a inch ided in- the words “ keeping unsullied the 
sed - of or 3 — a —— clear by s, - 30, in which it is, 
















ty o f the 
| ost 



















3r y= 
* — 
yp (e: 




























it has a been shown Ra a text cited (sec. 1, v. 56) 


| iocis of the widow in Whom the succession 
d, the legal heirs of the former owner who would 
ulari inherit his property if there were no widow in whom . 
the succes ` sion | vested, namely, the daughters and the rest, succeed 
to the wea | il ; bi tferefore, the same rule (concerning the succession 
of the fo accent next heirs) is inferred a fortiori in the 
daughter and grandson (meaning a daughter's son), 
sions are inferior to the wife's.” 
omes s. 31, which is in the words follawing:— 
» word ‘wife’ in the text above quoted (sec. 1, v. 56) is 
ed v ith a. general import, and it implies that ‘the rule’ 
jth > rule referred to in Chapter XI., sec. 11, and para, 
e tinderstood as applicable génerally to the case of a 
n’: 's succe ion by inheritance.” 
ir dships fave dwelt at some length upon the two 
ve been considered, since it is upon them that the 
ent: of. the dissentient Judges are mainly founded, For 
sasons above Stated, they are of opinion that these texts, 


her expressly nor by necessary implication, affirm the 
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O strc Sr imamo cases, 
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rey zi the he easier upon this question ‘that their 
S ‘to go through the same 
task. It is sufficient to say that, in their opinion, those 
authorities, though ir in some degree conflicting, greatly preponder- 
ate in favour of the conclusion of the majority of the Judges of 
“the High Court. 3 

In their Lordships’ view it has not been established that 
the estate of a widow forms an exception £0 what appears to be 
the general rule of Hindu Law, that an estate once vested by 
succession or inheritance is not divested by any act which, 
before succession or incapacity, would have formed a ground 
for exclusion from inheritance (1). 

The general rule is stated in the Viramitrodaya, a book of 
authority in Solthern India (2) (see 12 Moo. I. A. 466 ; and 
Mr. Colebrooke’s Preface to the Diyabhiga), and which 
may also, like the Mitácshará, be referred to in Bengal in r. 
cases where the Dayabhaga is silent. Itis there said, in para, 
3 of the chapter on Exclusion from Inheritance (Chap. VIII), 
“among them, howeyer, an outcast (patita) and addicted tò 
vice (upa pátaķkť) are excluded if they do not perform penance," 
and then in para. 4 the exclusion again of these takes place if 
their disqualification occur previously to partition (or succession), 
but not if subsequently to partition (or succession), for there 
is no authority for the resumption of allotted shares. In para. 
5 it is said that the masculiné gender in the word “out-cast,” &c., 
is not intended to be expressive of restriction, and that the law 
of exclusion, based upon defects excludes the wife or the 
daughters, female heirs as well. 

Mr, Justice Jackson has ably pointed out the great mischief, 
uncertainty, and confusion that might follow upon the affirmance 
of the doctrine that a widow's estate is forfeited for unchastity, 









(x) This sentence which, as above, in the printed! copy of the judgment, 
should probably run thus: ‘‘is not divested by any act or incapacity, which, 
before succession, would have, &c."—[I. L. R. §, Calc, 788. ] 


(2) The following is in the judgment in Gird4ars Lall Roy v.e The Bengal 
Government, 12 Moo. I. A., 466; I B. L. R., P. Cy, 52:—*Adhering to the 
principles which this Board lately laid down in the case of The Collector of 
Madura v, AMfvotos Ramalinga Sathupathy, 12 Moo. 1. A., 397 and 438. their 
Lordships have no doubt that the Viramitrodaya which by Mr. Colebrooke 
and others isstated to be a treatise of high authority at Benares, is properly 
receivable as an expositor of what may have been left doubtful by the Mitácshará, 
and — * of the law of the Banares School.” II. L. R., 5 Calc., 788). 
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particularly in the present constitution of Hindu society 
and the relaxation of so many of the precepts relating to Hindu 
widows. The following consequences may also be pointed out. 

According to the Hindu Law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 
succeeds by inheritance or survivorship—as to which see the 
Shivagunga case (1}—does not take a mere life-estate in the 
property. The whole estate is for the time vested in her 
absolutely for some purposes, though in some respects for only 
a qualified interest. Her estate is an anomalous one, and has 
been compared to that of a tenant in tail. It would perhaps 
be more correct to say that she holds an estate of inheritance to 
herself and the heirs of her husband But whatever her estate 
is, it is clear that, until the termination of it, it is impossible to 
say who are the persons who will be entitled to succeed as 
heirs to her husband (2). -The succession does not open to the 
heirs of the husband until the termination of the widow's estate. 
Upon the termination of that estate, the property descends to 
thoge who would have been the heirsof the husband, if he had 
lived up to and died at the moment of her death (3). 

If the widow’s estate ceases upon her committing an act of 
unchastity, the period of succession will be accelerated, and the 
title of the heirs of her husband must accrue at that period, 
Suppose a husband dies leaving no male issue and no daughter, 
mother, or father, but leaving a chaste wife, a brother,a nephew, 
the son of the surviving brother, and other nephews, sons of 
deceased brothers. The wife succeeds to the estate, and the 
surviving brother is her protector. (See Dayabhiga, Chap. XI., 
sec. 1., V. 57). Ifhe survive the widow, he, according to the 
Bengal School, will take the whole estate, as sole heir to his 
deceased brother, and the nephews will take no interest therein, 
for brothers’ sons are totally excluded by the exsitence of a brother 
(Dayabhaga, Chap. XI., sec. 1, v. 5: fd., Chap. XI., sec. 6, verses 1 
and 2). The surviving brother may be advanced in years; the 
widow may be young. The probability may be that she will 
survive him. If her estate were to cease by reason of her 
unchastity, the benefit which he would derive from her fall 
would give him an interest in direct conflict with his moral 
duty of shielding her from temptation. But, further, the widow 


(t}) 9 Moo, I. A., 604 ; 2 Pandit P. C. J., 25. 
(2) 9 Moo, I. A. 604; 2 Pandit P. C. J.. 25. 
(3) 9 Moo. 1. A., Gor ; 2 Pandit P. C, J. 25. 
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- of his estate, if the surviving brother of the husband should 


prove that the widow's estate had ceased in consequence of an act 


of unchastity committed by her prior to the sale or mortgage, 


Again, if the surviving brother should die in the life-time 
of the widow, all the nephews would succeed as heirs of their 
deceased uncle; but if the son of the surviving brother could 
prove that the widow's estate had ceased by reason of an act of 
unchastity committed in the life-time of his father, and that 
consequently the estate had descended to his father in his 
lifetime, he would be entitled to the whole estate as heir to his 
father, to the exclusion of the other nephews. Thus the period 
of descent to the reversionary heirs of the husband might be 
accelerated by an act of unchastity committed by the widow; 
the course of descent might be changed by her act, and persons 
become entitled to inherit as heirs of the husband, who, if the 
widow had remained chaste, would never have succeeded to the 
estate; and others who would otherwise have succeeded would 
be deprived of the right to inherit. > 

In the case of Srimati Matangini Debi v. Srimati Ja halt Debi 
(1), the following remark was made by the then Chief Justice. 
He said :— 

“In the case of Katama Natchier x. The Rajah of Shivagunga 
(2), it was held that a decree in a shit brought by a Hindu 
widow binds the heirs who claim in succession to her; but that 
can only be in a suit brought by her so long as she holds a 
widow's estate, It would cause infinite confusion if a decree 
in a suit brought by a widow could be avoided, if it could be 
shewn that she had committed an act of unchastit y before she 
commenced the suit. But if the rule contended for is correct, 
and the estate which a widow takes by inheritance is merely 
an estate so long as she continues chaste, all the acts which a 
Hindu widow could do in reference to the estate might be 
avoided by raking up some act of unchastity against her. Tn- 
convenience would not be a ground for deciding a case like 
the present, if the law were clear upon the subject; but it is 
an argument which may be fairly adduced when the authorities 


r) 5 B, L. R.,°466, at 30. 
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HARDAI BIBI.+t : 


[Reported-in I. L. R., 22 Mad., 398 ; and I. L. R., 21 All., 460.) 


Lorp HOBRHOUSE :— THE first of these two cases, which comes 
from Madras, was argued in February, 1898, but the judgment was 
postponed for the hearing of the second, which comes from 
Allahabad. The reason was that each case raises a question of 
general importance on which different views have been taken by 
different High Courts, and it was agreed on all hands to be 
advantageous that the two litigations should be under considera- 
tion at the same time. The Allahabad appeal was argued in 
the month of July last, and their Lordships are now prepared 
to state their opinions on both cases. 

In the Madras case, the plaintiff su@éd as one in the line of 
succession to the” last owner of an estate who had died without 
issue. The principal defendant was a boy who had been adopted 
by the last owner's widow with the consent of the family gndtis 
or sapindas. The plaintiff claimed a declaration that the adoption 
was invalid. His main ground was that the adopted boy was the- 
only son of his father. The defendants showed that the natural 
father of the boy authorized his widow to give him in adoption 
in the way which was actually effected between the two widows, 
and that the plaintiff himself in his character of safinda was a 
party to the transaction. In addition to asserting the legal 
validity of the adoption, they pleaded that the plaintiff was 
estopped by his concurrence in it. 

The District Judge gave no opinion on the point of estoppel. 
He found that the law in Madras was settled, and he gave 
judgment in the following terms :— 

“The case illustrates how the people of this Presidency have — 
settled down under the law as enunciated by the Madras High 
Court so long ago as 1862 (1), and re-affirmed in 1887 (2), and it _ 


* Present at the hearing of the appeal from Madras >—~Lord Honnovuse, Lord © 
MACNAGHTEN, and Sir RICHARD Coven. 7 eae 
t Prement at the hearing of the appen! from the North-Western Provinces 
decided in the same judgment with the above : Lords HERSCHELL, WATSON, 
HiosHOUSE and MACNAGIITEN, and Sir Ricuarnp Covcn. ~ ts 
(1) Chinna Gaundan v. Kumara Gawndan, 1. M. H, C. R., $4» 
(2) Narayanasamiv, Kuppusami, I. L R., 11 Mad., 43. 
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>i is impossible to say how many adoptions of only sons may have 


been made during the last thirty years on the faith of such 
enunciation of the law, and what innumerable rights might be 
disturbed by any contrary decision after such a lapse of time.” 
The case was heard on appeal before the late Judge, Sir T. 
Muttusami Ayyar and Mr. Justice Shephard, who affirmed 
the decree below. The learned Judges did not express any 
Original opinion of their own on the main question. They thought 
that there was no estoppel, because at the date of the adoption, no- 
body thought of its being illegal. As to its legal validity, they 
found that all the Madras decisions had been in its favour and 
that the Madras Courts were ripht in following an unbroken 


‘current ofauthority in that Presidency, notwithstanding differences 


of view in other Courts. 

At this Bar two point® have been taken : frst, that the «gift 
or reception of an only son in adoption is invalid in law: and 
secondly, that, if not invalid, when the boy is received by the 
adoptive father or given by the natural father, it is so improper 
that, in the absence of express authority given by a husband, his 


widow has no power to effect it. 


Inthe Allahabad appeal, it is not necessary to make any 
statement of facts because the decree appealed from depends 
entirely on the answer given to a question referred by a Division 
Bench of the High Cour} toa Full Bench. That question is as 
follows:— 

“The adoption of an only son having taken place in fact, is 
such adoption null and void under the Hindu Law?” That 
abstract question is the only one raised in the case lodged by the 
appellant and the only one argued at this Bar. The High Court 
answered it in the negative. Mr. Arathoon has contended in a 
learned argument that it ought to be answered in the affirmative. 

As regards the second question raised in the Madras case, 
which is peculiar to that case, their Lordships feel no difficulty 
The only authority for the argument of the appellants is the 
opinion of the late Sir Michael Westropp, delivered in the case 
of Lakshmappa v. Kamava (1) which was decided in the High 
Court of Bombay in the year 1875. That learned Judge held that, 
assuming that a man’s only son may be given in adoption by 
himself, yet if he has not expressly given to his widow an 
authority to make such a gift, it cannot be implied by law. Now 


(1) 12 Bom. H. C. R., 364, 
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A — — different iia Sew Hindu Law. Their Lordships are not 
swami — re-trying this Bombay decision. In Madras it is established, as 
the learned Judge, Muttusami Ayyar shows that, unless there 
is some express prohibition by the husband, the wife's power, 
A Mohan at least with concurrence of safindas in cases where that is 
: required, is co-extensive with that of the husband. That is 
certainly the, simplest rule, and it seems to their Lordships 
most consistent with principle. The distinction taken by 
Westropp, C.J., appears to have been quite novel, and also at 
variance with a decision by his predecessor, Sir Matthew Sausse. 
There may be some peculiarit in the School of Jaw which 
—* prevails in Bombay to support it, though it has not been brought 
ie " gto’their Lordships’ notice; but ifthere is any such, it does not 
k apply to these parties in Madras. On tWis point, therefore, their 
S T Lordships agree with the learned Judges below. 
= What remgins to them is the difficult task of deciding the 
more general question which is common to both the appeals. 
The difficulty which first meets the eye is the variety of 
judicial opinions and of opinions in treatises, which, during the 
last quarter of a century, have been- gathering into definite 
" opposite channels in the different areas of jurisdiction. There 
are also other difficulties beyond. Many of the judicial decisions 
relied upon are embodied in imperfect reports or in meré notes 
of points. The question is complicated by the use of different 
modes of adoption not always clearly specified, and by the 
TE intrusion of special, local or tribal customs. And the original 
aed authorities, on which all the conflicting opinions alike are based, 
* are written in Sanskrit, which for many centuries has been a 
f dead language known only to a few learned people, which hardly 
1E any of those who have been called to judgment have understood, 
the translations of which are more or less disputed, and of 
which it is averred, probably with truth, that its exact phases 
of meaning cannot be caught except by those who have studied 
closely and as a whole the language and the works of the- 
A particular writer under consideration. Their Lordships have, 
_ however, one advantage over their predecessors in these 
4i inquiries, The greater attention paid of late years to the 
study of Sanskrit has brought with it more translations of the 
sacred Hindu books, and closer examinations of texts previously 
' i translated. And in the Allahabad case especially, the appellant's 
~ —— side was argued in the High Court by Mr. Banerjee, who is stated 
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to the books of Menu and Vasishtha. Perhaps the most 
convenient course will be to set out the more important texts 
which have been brought into discussion, then to see how they 
have, been treated by recent commentators and by judicial 
decisions, stating finally the conclusions to which their Lordships 
have, with these aids, been brought. 

The most revered of all the Aishis or sages is Menu, who, 
though he says nothing specific on the point now in issue, is 
. referred to as favouring one side or the other. The passage 

~ cited are as follows. They are in Chapter IX. 
“By the eldest son, as soon as born, a man becomes the father 
of male issue, and discharges his debt to his prirts or progenitors, 
That son alone, by whose birth he discharges his debt to his 
fore-fathers and through whom he attains immortality, was 
begotten from a sense of duty." He adds sentences to affirm 


7 ier 





= the powers, privileges and duties of the first-born, and his great 
d © importance in the family.—Verses 106—109. 
* “By a son a man obtains victory over all people; by a son's 


son he attains immortality. Then by the son of that son, he 
reaches the region of Brahma." —Verse 137. 
“Since the son delivers the father from the region called puf, 
he was therefore called Jutra by Brahma himself.""—Verse 138. 
“Whom the mother or the father give, with ‘water,’ a son, in 
l distress, similar, endowed with affection, he is to be deemed a 
datrima, one brought forth.”—Verse 168. 
In the three last quotaions, their Lordships have followed the 
_ Words of Mr. Justice Knox, who says that he has attempted to 
= follow the text, word by word, without interpolating or taking away 
“any particle, and that on that account his style is rough. (See Re- 
cord and Golap Chandra Sarkar’s “Treatise on Adoption", p. 282.) 
Near to Menu, in point of antiquity and of authority, comes 
‘Vasishtha, around whose utterance on the point in issue, the 
greater part of subsequent comments has clustered. His 
writings have been translated by Dr. Bühler and published in 
the work entitled “Sacred Books of the East," Volume XIV., 
which has been edited by Professor Max Miller. The passage 
) in that translation is as follows, Chapter XV., page 75:— 
“(1.) Man formed of uterine blood and virile seed proceeds 
from his mother and his father (as an effect) from its cause," 
24 
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“(3.) But let him not give or receive (in adoption) an only son.” 

“(4.) For he (must remain) to continue the line of ancestors.” 

“(s.) Leta woman neither give nor receive a son except with 
her husband's permission.” : 

On the record, Mr. Justice Knox gives his own translation 
which does not appear to differ substantially, though it does 
slightly in form, from that of Dr. Bühler. 

Another ancient sage is Saunaka, of whom a text is quoted in 


- the Dattaka-Mimansa of Nanda Pandita as follows:— 
* Section IV., Paragraph 1 :—“In reply to the question as to 
the qualification of the person to be affiliated, Saunaka declares:— 
* ‘By no man having an only son (e4a putra) is the gift of a son, to 


be ever made; by a man having- several sons (dažu puta), such a 
gift is to be made, on account of difficulty (prayatnatas). 
3 Next in time is Yajnavalkya, whose writings, with comments 
f by Vijnaneswar, constitute the Mitácshará, a work of very high 
authority all over India. -The material passages are as follows 
in Mr, Colebrooke’s translation, Chapter I., Section XI.:— 
Para, 9. “So Menu declares :—He is galled a son given 
(dattrima) whom his father or mother affectionately gives as a son, 
t 7 being alike [by class] and in a time of distress, confirming the 
i gift with water’.”’ 
Para. 10. “By specifying distress it is intimated that the son 
‘ should not be given unless there be distress. This prohibition 
s. regards the giver [not the taker].” 
Para 11. “So an only son must not be given [nor accepted]. 
For Vasishtha ordains ‘Let no man give or accept an only son’.” 
Para, 12. “Nor, though a numerous progeny exist, should 
t i an eldest son be given, for he chiefly fulfils the office of a son, 
| as is shown by the following text:—'By the eldest son as soon as 
* born a man becomes the father of male issue’.” 
a : The above-mentioned writings are all classed among the 
a Smritis, which are held by orthodox Hindus to have emanated 
; à fromthe Deity, and to have been recorded, not like the Sruti 
. in the very words uttered by that Being, but still in the language 
of inspired men. They contain precepts whose authority is 
beyond dispute, but whose meaning is open to various interpreta- 
tions and has been, and is, the subject of much dispute, which 
must be determined by ordinary process of reason. The 
Dattaka-Mimausa stands on a different footing. It is not older 
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than the 17th century A. D., and does not claim any but human 1899. 
origin, Indeed its translator, Mr. Sutherland, says that it is “as gj Balneu Gumi- 
its name denotes, an argumentative treatise, or disquisition, on —— 
the subject of adoption; and though, from the author's ex- Sri Balati Ramae 
travagant affectation of logic, the work is always tedious, and =e —— 
his arguments often weak and superfluous, and though the Radha SIONS 
style is frequently obscure, and not unrarely inaccurate, it is orf the Hardai Bibi. 
whole compiled with ability and minute attention to the subject, , 
and seems not unworthy of the celebrity which it has attained." (1) 
Moreover it was written during Muhammadan rule and cannot be 
the work of a lawgiver or Judge. The date of the Dattaka- 
Chandrika is not certain, but it is at all events very much later 
than the Smritis, and it stands only on the footing of a work by a 
learned man, Messrs. West and Bühler, in their valuable work on 
Hindu Law, 3rd Edition, page 11, speak thus :—‘‘The Dattaka- 
Mimansa and the Dattaka-Chandrika, the latter less than the 
former, are supplementary authorities on the Law of adoption. 
Their opinions, however, are not considered of so great importance 
but that they may be set aside on general grounds, in case they are 
Opposed to the doctrines of the Vyavahara Mayukha or of the 
Dharmasindhu and Nirnayasindhu,* This is spoken with special 
t reference to Bombay or Western India. But both works 

have had a high place in the estimation of Hindu lawyers in 

all parts of India, and having had the advantage of being 

translated into English at a comparatively early period, have 

increased their authority during the British rule. Their 

Lordships cannot concur with Mr. Justice Knox in saying 

that their authority is open to examination. explanation, 

criticism, adoption or rejection like any scientific treatises on 

European jurisprudence. Such treatment would not allow for 

the effect, which long acceptance of written opinions has 

Upon social customs, and it would probably disturb recognised 

law and settled arrangements. But so far as saying that caution 

is required in accepting their glosses where they deviate from or 

add to the Smritis, their Lordships are prepared to concur with 

the learned Judge. 

The passages in the Dattaka-Mimansa are as follows :—T hey 

are contained in Sec. IV. Para. 1 is that which gives the saying 

of Saunaka already quoted. Para 2.—‘‘He, who has one son only, 
| ts ¢4a-puira. or one having an only son: by such a one, the gift of 


~ 





) Preface to the Dattaka Mimansa, Madras Reprint, 1879. 











son-must es be made; for a text of Vasishtha declares ‘anonly 


— * — Jet no man give; &e. " ‘Para 6.—The writer comments on the 
S word “ever” as used by Saunaka thus: “In a time of calamity, 
accordingly, Narada says:—‘a deposit, a son, and a wife, the whole 


estate of a man who has issue living, the sages have declared 
unalienable, even by a man oppressed by grievous calamities: 
althBugh the property be solely that of the man himself,’ This 
text also regards an only son; for it is declaratory of the same 
import as the texts of Saunaka and Vasishtha.” Para 8—The 
writer comments on Saunaka’s words “by no man having an 
only son” thus :—“From this prohibition the gift by one having 
two sons being inferrible, this part of the text (‘By one having 
several sons, &c,’) is subjoined, to prohibit the same, by one 
having two sons also,” 

The Dattaka-Chandrika (Sec. 1, Para. 27) only repeats 
Vasishtha’s saying, and couples it with the obligation to adopt a 
brother's son if there is one. 

Their Lordships do not propose to spend much time ina 
close examination of the recent commentators. They have been 
very carefully sifted in the Indian Courts, and naturally so, 
seeing what was the paucity and obscurity of judicial authority 
until within the Jast thirty years or so, The principal effect 
which they have on the mind is to show the great variety and 
uncertainty of opinion on the question now in issue. The 
earliest of those referred to is Jagannatha, a learned Hindu 
lawyer employed by Sir W. Jones to compile a Digest. He 
thought that the prohibition in the Smritis is only moral and 





not legal. That also is the opinion of the two latest writers, both | 


deeply versed in the Sanskrit language, Mr. Mandlik who 
appears to have translated the texts of Saunaka, and Mr. Golap 
Chandra Sarkar who has written a treatise on adoption. Sir. 
Thomas Strange, writing in the year 1830, expresses an opinion 
in the body of his treatise, that the prohibition i is monitory only, 
Vol. I, p. 87. On the other hand, the weighty opinions of Mr. 
Colebrooke, Sir Francis Macnaghten+and Mr. Sutherland are 
thrown into the scale; and that of Mr. Justice Strange is also 
cited to the same effect, and is supposed by some to express the 
latest opinions of his father, Sir Thomas Strange. But it may be 
observed that Sir Francis Macnaghten and Mr. Justice Strange 
found their opinions on the wickedness of the act in question, and 
that the adoption of an eldest son is placed by Mr. Justice 
Strange on precisely the same footing as that of an only son, and 


e 


a | x - 





-> 








F.! Iaent ten asa heinous crime, though not _ 


ity of recent text-writers must not be stated 
irably to the present appellants than is stated in the 
essrs. West and Bühler. Expressing no opinion of their 
—— writers say at page 908 :—“If he have but 
n Bs the gift of that one is everywhere reprobated as a grave 
— val-crime. By most the gift is thought invalid.” Their 
| ordsi k nips turn now to the more solid ground of judicial decision. 
| Madras, the course of decision has been very simple. 
the High Court. decided that the adoption of an only 
ever sinful, was valid in law. It has been shown by 
a that a previous decision then relied on was mis- 
a] ppietiended by the learned Judges. But that wos not the sole 
igro nd of their decision; they also relied on learned opinions 
= > | they agreed with those opinions. And the same High 
Co an ar has since that time had the same question brought before 
iore than once; three times, it is stated in one of the judg- 
* — — its below. ‘There has been nó fluctuation in their decisions. 
. aa ‘must be taken that the law in Madras has ever since been 
settled in favour of the present respondents. 
i Pes. 16 Allahabad also the condition of judicial decision is simple. 
In 1879 the question was brought before a Full Bench of the 
High Court consisting of Sir Robert Stuart and Sir Charles 
‘ Turner, who were English barristers, and three eminent civilians. 
| _ Justices Pearson, Spankie and Oldfield. The Court decided 











in favour of the adoption, Sir C. Turner dissenting. Inthe year 
~ 1889, some doubts were expressed on the point by Justices 
p7 Straight and Mahmood, and that circumstance, coupled with 
* the delivery of adverse opinions by the High Courts of Calcutta 
€ and Bombay, led to.the rather unusual course of referring the 
ame question toa Full Bench, of which Mr. Justice Mahmood 
os was one. The result*has been an unanimous decision supported 
p - by judgments of the Chief Justice and Mr. Justice Knox which 
are remarkable for researogh and fulness of treatment. 
In Bengal there has been more fluctuation of opinion. The 
= law was quite unsettled in the year 1868, It would be of little 
= use now to examine the earlier decisions in the Sudder Dewany 
= Adawlut.and the Supreme Court. That has been. done with 
- great care by Sir William Markby in a case about to be mentioned, 
The first case which raised the exact question inthe High Court 
= was heard in the year 1868 before Justices Dwarkanath Mitter 





ie adoption ok an only son. Their Lordships think * 
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Dattaka treatises, the learned Judge lays the law down thus : 
“The institution of adoption, as it exists among the Hindus, 
is essentially Neligiou⸗ institution. It originated chiefly, if not 


| that its religiois and temporal aspects are wholly inseparable, | 
by l ‘By à man destitute of male issue only,’ says Menu, ‘must the 
' substitute for a son of some one description always be anxiously 
adopted, for the sake of the funeral cake; water, and solemn 
A rites.’ (1) It is clear, therefore, that the subject of adoption i is 
inseparable from the Hindu religion itself, and all distinction 
X « between religious and legal injunctions must be necessarily 
inapplicable to it," — Raja Upendra Lal Roy v. Srimati Rant 
— Prasannamayt (2). 
e There is no doubt that this judgment has exercised very great 
influence on the controversy; and indeed if the learned Judge's 
fundamental position were sound, there could be no controversy 
at all, Let us assume for this purpose, though it is matter of 
grave dispute, that the learned Judge is right in saying that 
adoptions originated in motives of religion and not in the ordinary 
human desire for perpetuation of family properties and names. 
Still the question is wHether certain precepts have a legal or 
only a religious bearing. What is there in the subject matter 
of adoption which makes it clear that all precepts relating to it 
_ must bear a legal character ? The learned Judge does not discuss 
- * that question. He begs it, merely stating that his own inference 
‘clearly follows from Menu's text. Their Lordships think that 
the doctrine pfopounded by him is equally opposed to a reason- 
able construction of the books, apart from decision, and to de- 
: cided cases. Indeed to show how far the doctrine is from being. 
universally applicable, it would not be necessary to go further than 
the passage which the learned Judge himself cites from Menu, 
though, of course, differences may be suggested between prohibi- 
tory and mandatory injunctions. Menu prescribes adoption on 
the score of religion. According to Mr. Justice Mitter this 
is necessarily a legal injunction, yet nothing is.clearer than that 
= there is no legal compulsion upon a Hindu to adopt a son, 
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f (1) Dattaka Chandrika, Seca l. Cl. 3. 
(2) i B. L, R., 221. “a 
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Sr — 1 Guru- Mitter. After quoting passages from the two above-mentioned 
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wholly, from motives of religion; and an act of adoption is to” 


all intents and purposes a religious act, but one of such a nature. s 
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however religions it may be in him not to do it. There is nöt 
i even any legal compulsion on his widow to do it, when he is dead 


- and cannot have a natural son. But the principle laid down is. 


so important, goes so deep down to the root of these questions. 
~ and has exercised such influencé, that their Lordships think it 
-necessary to discuss it at length, for whieh this will be a conve- 
s> -nient place. 

s . Their Lordships had occasion in a late case to dwell upon_ the 
- „mixture of morality, religion and law inthe Smritis, Rao Bal- 
= want Sing V. Rant Kishori (1). They had to decide whether a 
_*= prohibition on alienation of property away from a man’s family, 
: certainly based on religious grounds, hada purely religious or 
e -alšo,a legal bearing. They then said:—"All these old text-books 
and tommentaries are apt to mingle religious and moral consi- 
‘derations, not being positive laws, with rules intended for positive 
laws. In the preface to his valuable work on Hindu Law, Sir 
William Macnaghten says (2), ‘it by no means follows that because 
an act has been prohibited, it should, therefore, be considered as 
illegal. The distinction between the vinculum juris and the vin- 
culum pudoris i is not always discernible?" They now add that 
the further study of the subject necessary for the decision of 
these appeals has still more impressed them with the necessity of 
great caution in interpreting books of mixed religion, morality 
and law, lest foreign lawyers accustomed to treat as law what 
they find in authoritative books, and to administer a fixed legal 
system, should too hastily take for strict law precepts which are 
meant tO appeal to the moral sense, and should thus fetter in- 
dividual judgments in private affairs, should introduce restrictions 
into Hindu Society, and impart to it an inflexible rigidity, never 

contemplated by the original law-givers, 

The late extension of the study of Sanskrit has apparently 
resulted not in weakening but in strengthening the cited opinion 
of Sir William Macnaghten. Of course, their Lordships do not 
presume to form any opinion on questions of Sanskrit frammar, 
but they observe that Mr. Golap Chandra, who is frequently re- 
ferred to in the judgments“ below, contends as a matter of 
grammar, that words (e. g., those of Saunaka) which have been 
- translated in the imperative form of command should take that 
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(t) R. 25 I. A., 54, at p. 69, 
(2) ' —— and Precedents of Hindu Law’, Vol. I., Preliminary Remarks, 
p. vi. 
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1895 = i ee recommendation. Mr. Mandlik insists on | the same view, ad 

Gurv- Mr. Justice Knox says that he originally took a contrary view, 

but has been brought round by the authority of Mandlik and 
another Sanskrit scholar, Mr. Whitney. 

Let us see now how Mr. Justice Mitter’s principle accords 
with actual decisions. The controversy respecting eldest sons, 
whether or not they can be given in adoption, has a strong bear- 

-ing on the present question. Menu attaches the highest import- 
ance to the character of an eldest son. The relevant passages 
from his Institutes have been quoted above. 


reasonable inference from them is given in the Mitacshaga in Ch.I, 
Sec. XI., para. 12, which hasbeen already quoted. This express 
prohibition has been taken by some to be a legal rule, and has 
been enforced by modern writers of weight, as before stated, and 
in legal decisions. 
Mitter’s principle. 
their Lordships understand; and the prohibition is held to 
a matter for religious consideration only. 


and Romesh Chandra Mitter in the case of Janakee Debeca 
Gopaul Acharjea (1). 

Again, it is laid down that the giver of a son ought to have 
more than two sons. The text of Saunaka quoted above says 
that the gift is to be made by one having several sons (bapu putra). 
The Dattaka-Mimansa, Sec. IV., cl. 8, lays it down that the 
Sanskrit word signifies more than two, and that Saunaka’s pre- 


i cept was introduced for the express purpose of excluding the» 


inference that a man with two sons might give one in adoption. 

The Dattaka-Chandika, Sec. I., cl. 29 and 30, declares the same 

law. The precepts are precise, and yet their Lordships cannot 

find that anybody asserts them to be law in any but the religious 
Ý sense. 

Another precept is that a Hindu, wishing to adopt a son, 
| should adopt the son of his whole brother in preference to any 
A other person. That question came before this Board in the year 
y 1878 in a case in which the Subordinate Judge had held the 
qe, adoption to be invalid for violation of this precept, and the 
ms High Court were of a contrary opinion. This Board held that the 


* (1) L L. RA Cale., 365. 





No specific prohibition is contained in these passages, but the - 


It was the subject of 


careful examination and express decision by Justices Markby 3 


terms of the precept were contained in both the Dattaka 








It would certainly fall within Mr. Justice ~~ 
But it is quite abandoned all over India as 
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Mimansa and the Dattaka-Chandrika, and they are founded on 

‘the Mitácshará. Nevertheless they held that it is not a precept 
~ of law. They referred to the opinions of English text-writers 
to support them. No decision in point was cited, and probably 
there is none in the books. 

One of the conditions for adoption laid down by Menu in the 
passage first quoted from him is that there must be distress. 
This is emphasised in the Miticshara, Chap. I, Sec. 11, para. to: 
“The son shall not be given unless there be distress”, which 
appears to mean that the giver must be in distress. “This pro- 
hibition”, it continues, “ regards the giver,” and then occur the 
words “not the taker,” apparently interpolated by the learned 
Benares lady who wrote under the name of Balam Bhatta. The 
Dattaka-Mimansa, Sec. IV., cl. 20, says, “no distress existing, 
the giver commits a sin on account of the prohibition.” If then 

= ‘the giver commits a sin, the taker who enables him to doit cannot 
p- be free from sin; and if the commission of a sin makes the trans- 
" Waction void in law, there can be no gift and consequently no adop- 
tion. And yet nobody contends for the legal force of this 
hibition. It does not appear that in cases of adoption any 
* is ever made about the distress of the natural father. 
~ Tt is clear that the principle, laid down so confidently by Mr. 
Justice Mitter as paramount in cases of a adoption, is repeatedly 
repudiated in practice ; and in the Bengal case next to be cited, 
* the learned Judges, while following the conclusion of their prede- 
5 cessors, dissociated themselves from the fundamental reason 
-~ assigned for it. 
~ Moreover this sweeping doctrine of Mr. Justice Mitter is not 
consistent with the prevalence of exceptional customs or othe 
interferences with law. The extent to which the Smritis 
admit of special customs has not been argued in these cases and 
their Lordships cannot easily form any judicial opinion about it. 
Butina discussion about the sources of Hindu Law by Dr, 
"Jolly published in 1883 (see page 33), that learned Sanskrit 
scholar states grounds for holding that customs are only recog- 
nized by the Smritis when they do not contravene Divine laws. 
Mr. Arathoon has impressed upon their Lordships more than 
once during this argument that the texts he relies on are held to 
emanate from the Divine Power. If then that Power has said that 
certain modes of adoption shall be null and void. how can any 
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human practices lawfully limit its operation? And yet the validit y 


of local or tribal customs to adopt only sons is asserted by every 
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: 39 F. semi ‘In ne Punjab such a custom is received as the general 
SiB Bal — — * law of that large : area, and it governs the relations of the eight 
* millions or so of the Hindus (Jats, Brahmans, Rajputs and others) 
who live there ; and that, though the sources of their law are the 
same Smritis which are followed in other parts of India. The 
inference i is that among numerous Hindu communities, the prohibi- 
tion of the Smritis on this point has not been received as invalid- 
ating the transaction. 
= Again, if the religious and legal injunctions were co-extensive, 
it would place both Courts of justice and Legislatures in a very 
delicate position when dealing with such matters. Suppose that in 
this Madras case, the Court had upheld the plea of estoppel ; it 
would have set up a judicial rule to bar the working of a Divine 
law. Suppose that the statutory six years had elapsed and that the 





a suit had been barred by time ; then the Legislature would be in- 
(si terfering to bar the working of a Divine law. In each case a 
P M- separation would have been made between those religious and 
—* temporal aspects which Mitter, J., declares to be wholly 
gee inseparable. Yet the British rulers of India have in few things 


been more careful than in avoiding interference with the religious 
tenets of the Indian peoples. They provide for the peace arid 
stability of families by imposing limits on attempts to disturb — 
the possession of property and the personal legal status of indivi- 
| duals. With the religious side of such matters they do not 
pretend to interfere. But the position is altered if the validity 





—* of temporal arrangements on which temporal Courts are asked to 
a decide is to be made subordinate to inquiries into religious 
j beliefs. 
| No system of law makes the province of legal obligation co- 
by extensive with that of religious or moral obligation. A man may, 
+ in his conduct or in the disposition of his property, disregard the : 
ay plainest dictates of duty. He may prefer an unworthy stranger 
eae = to those who have the strongest natural claims upon him. He 
—* may be ungrateful, selfish, cruel, treacherous to those who have 
by confided in him and whose affections for him have ruined them. 


And yet he may be within his legal rights. The Hindu sages, 
doubtless, saw this distinction as clearly as we do, and the precepts 
they have given for the guidance of life must be construed with 
reference to it. Ifa transaction is declared to be null and void 
in law, whether on a religious ground or another, it is so; and 
if its nullity is a necessary implication from a condemnation of it, 
the law must be so declared. But the mere fact that a transaction 
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is condemned in books like the Smritis does not necessarily prove 
it to be void. It raises the question what kind of con- 
demnation is meant. i 

It is true that the learned Judges, Mitter and Jackson, refer to 
the texts of the Dattaka-Mimansa and Chandrika. But according 
to the paramount principle laid down by them, those texts could 
only be read in one way. That principle is in fact the sole ground 
of the decision, and as it cannot be admitted, the decision is 
deprived of weight. 

The next case in Bengal was decided in the year 1878 by 
Chief Justice Garth and Mr. Justice Markby, Manick Chunder 
Dutt v. Bhuggobutty Dossee (1), In delivering judgment, Sir 
W- Markby reviews with great care and discrimination the then 
‘existing authorities, judicial and non-judicial, and he shows that 
only in four cases had the point been brought before the highest 
Courts of appeal in India. There had been no decision at that 
time in Allahabad. The Madras- High Court supported the 
adoption : so apparently did the Bombay High Court, for the 
judgment of Chief Justice Westropp, which threw doubt upon 
the point, though delivered in 1875, was not reported as early as 
1878. The learned Judge states the ground of his decision thus; 
“Tt appears to me, therefore, that the vast preponderance of 
authority, if mot the entire authority in Bengal, is against 
the validity of the adoption of an only son; and if we were 
to hold the adoption of the plaintiff in this case to be valid, 
it would be necessary to over-rule both the carefully con- 
sidered decision of Jackson and Dwarkanath Mitter, JJ., and 
the equally careful decision of four Judges of the Sudder 
Court. This of course could only be done by a Full Bench. 
But we could only refer the case toa Full Bench if there is a 
conflict of authority, or if we ourselves differ from these 
Gecisions. Having gone through all the cases with great care, 
I do not think it can be said that there is any such conflict 
of authority in Bengal as to justify us in referring the case to a 
Full Bench on that ground ; and I am not prepared to refer the 
casé to a Full Bench upon the ground, that I myself think the 
adoption of an only son valid. On the contrary, on the best con- 
sideration, I have been able to give to the authorities, I think such 
an adoption ought, in Bengal, to be held to be invalid, wherever 


the effect of holding such adoption to be valid would be to extin- 


(1) I. L. R., 3 Calc., 443, at pp. 460, 461. 





ae SELE —— P LEAR ING | jia 

page fon the — P AET sto deprive the 
s of ‘the adopted son of the means of salvation.” 
“This.is a very instructive judgment and entitled on all grounds 
to great respect; and it is with great respect that their Lordships, 
being obliged to differ either from it or from other High Courts, 
proceed to note some points which detract from its weight. 
~ Asto the vast preponderance of authority in Bengal» there were 
only two decided cases. One was before the Sudder Dewany 
Adawlut and is Wundram v. Kashee Pande (i). The report does 
not show any examination of the question by the learned Judges 
j themselves, Their decision appears to rest wholly upon the - 

opinion of Pandits, who in their turn content themselves with 

; a simple citation of texts. The other decision rests entirely on 
" 
i 
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a principle which is untenable, as Sir W. Markby himself showed 

the year before, in Janokee Debea v. Gopawl Acharjea (2). Moreover 

r the Court in 1878 hardly addressed itself to the question why the 

injunctions relating to the only son are imperative and legal while 

those which relate to the eldest son are only monitory or religious., 

| In 1877, Sir W. Markby says that while the latter prohibition is 

only monitory, the former is clear, referring, as their Lordships 

suppose, to the differences of expression in Colebrooke’s transla- 

tion of the Mitdcshara. In 1878, he intimates that the stronger 

objection to the adoption of an only son is based on religious 

grounds, on which their Lordships remark that Menu ascribes a 

character to the eldest son which affords strong religious grounds 

against his adoption, and that they do not find themselves compe- 

tent to put such grounds in the balance against one another, so 
as to decide which is the stronger. 

On this point they add, that there seems to have been a 
great deal of exaggeration used in urging the religious topic 
‘throughout this controversy, especially in later times. Menu 
says that by the eldest son, as soon as born, a man discharges his 
debt to his progenitors; and it is through that son that he 
attains immortality. According to him, the son serves his father's 
* spiritual welfare at the moment of his birth. There is no inti- 
mation that if the boy dies the next day, or fails to have a son, 
. this service is obliterated. Why then should it be so, if the boy 
Pe is adopted ? It is true that Menu attributes additional value to 
— the first-born’s son and grandson. It may be that such further 


(1) (1823) 3 S. D. A,, 232, 
(2) I. L R., 2 Calc., 36s. 
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benefit is lost by adoption, as it would be by death, but that is 
a very different thing from depriving the ancestors of the 
adopted son of the means of salvation, which have been already 
attained, Vasishtha, whose text is the fundamental one, does 
not rest his injunction on spiritual benefit at all, but he says 
that the only son is to continue the line of his ancestors; one 
of the very commonest of human motives for desiring legitimate 
issue. Nor does he make any allusion to ‘fur’ here, or, if Mr. 
Justice Knox is right, elsewhere. If he was really thinking 
of the spiritual benefits of the son’s ancestors as the ruling 
consideration, it is inexplicable that he should not have said so. 
Moreover, their Lordships asked during the argument why a 
man who had given a natural son in adoption could not after- 
wards, if he was so minded, adopt another; and neither authority 
nor reason was adduced to show that he could not. 


That is the state of authorities in Bengal. The question has 
never come before a Full Bench, and it seems to their Lordships 
that there is only one decision, vrz., that of 1878, to which 
great weight is to be attached. 


In Bombay, after a Division Bench had decided in favour 
of validity, the question was discussed before another Division 
Bench in the year 187s, Laktshmappa v. Ramava (1). The 
case was decided on another ground as has been mentioned 
above. But the Chief Justice, Sir M. Westropp, delivered an 
elaborate judgment containing his reasons for holding the 
adoption of an only son to be invalid, Those reasons appear 
to have been adopted by the Court including Sir M, Westropp 
himself in a subsequent case which was decided in 1879 
Rut has never been reported. In 1889, the question was referred 
to a Full Bench, who simply followed the unreported case. 
See Waman Raghupatt Bova v. Krishnayi Kashtray Bova (2). 
Sir C. Sarjent, the then Chief Justice, delivered judgment. He 
pointed out that prior to Lakshimappa v. Ramava (1), the deci- 
sions in Bombay were in favour of validity; that the judgment 
of Sir M. Westropp in that case was the first that treated the 
point with due consideration; and that as the opinion there 
expressed had been adopted by a Full Bench, it was not proper to 
review it. The decision was necessarily in favour of invalidity. 


(1) (1875) 12 Bom. H. C. R., 364. 
(2) I. L. R., 14 Bom., 249. 


197 
1899. 


-~ 
Sri Balusu Guru- 
lingaswami 


P, 
Sri Baiusu Rama- 
lakshħ: namma, 


and 
Radha Mohun 
A 
Hardai Bibi. 


> — — 
The law in Bom 





=e that! dete A the learned Chief Justice makes more 
elaborate reference to the Smritis than is contained in any 
judgment earlier than the present Allahabad case. He dwells 
emphatically on Colebrooke’s translation of the Mitácshará, 
showing that with regard to the only son the expression “must 
not,” and with regard to the eldest, the expression, “should not,” 
is employed, He adds that the distinction is even more strongly 
marked in the Mayukha, which is received as a high authority 
5 in Bombay. On this point, their Lordships interpolate again the 
4 =~ remark that they are not re-trying the Bombay decision and that 
; the effect of the Mayukha has not been argued before them. 
X He then examines decisions by Bombay Courts prior to the 
‘ae establishment of the High Court, which certainly exhibit a 
r confusion of legal opinion. The authority of the High Court 
up to 1875, though not perhaps very decisive, was in favour 
of validity. From this, and from the decision of the Madras 
Court, the learned Chief Justice differs. He cites the passages of 
Smritis and law books and English text-writers with which we 
have now been made familiar. And his decision apparently 
is founded on the language of Colebrooke's Mitácshará and on 
the judgment of Mr. Justice Mitter. Their Lordships have 


F already stated their reasons for thinking that the latter of these 

- foundations is unsound. The value of the former will be 

' examined presently. They have also stated above that the 

$ point actually decided in this case is a novel suggestion of 
) the learned Chief Justice, and is unsustainable in principle, and 


unsupported by authority unless there be something peculiar 
to Bombay to support it. 

Before leaving this judgment, their Lordships ought to state 
their concurrence with the learned Chief Justice in his rematks 
on the so-called doctrine of factum valet. That unhappily 


T expressed maxim clearly causes trouble in Indian Courts. Sir M. 
l Westropp is quite right in pointing out that if the facinm, the 
yS external act, is void in law, there is no room for the application 
* of the maxim. The truth is that the two halves of the maxim 
ra- p apply to two different departments of life. Many things, which 
— * ought not to be done in point of morals or religion, are valid in point 


of law. But it is nonsensical to apply the whole maxim to the 
same class of actions and to say that what ought not to be done 
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in morals stands good in morals, or what ought not to be done 


in law stands goodin law. Sir M. Westropp has, not without 
cause, reduced the ambiguous maxim to its proper meaning. 

Such wasthe state of judicial authority in India prior to 
the present cases. For as regards the Punjab, it is true that, 
in the early days of the Chief Court, Judges have pronounced 
Opinions in favour of the adoption under general Hindu Law; 
and in 1874, Melville and Thornton, JJ., pointed out that the 
turning point of the controversy was Mr. Justice Mitter’s judg- 
ment of 1868. But after the first reported case in 1867, the 
decisions there have turned on the popular customs into 
which the Government had the prudence to inquire immediate- 
ly after the annexation, and which they made the foundation 
of law. The Punjab, th.rcfore, may be omitted in our estimate 
of judicial authority. The reasons against the validity of the 
adoption of an only son are contained in the three judgments of 
the learned Judges, Mitter, Markby and Westropp. The 
point has never come before this Board for decision. It has 
been alluded to in two cases but in so indirect a way that 
though the authority of the Board is relied on by both sides 
it is not available for either. The foregoing remarks represent 
all the light which has been thrown on the Smritis to which, 
after all, we must recur to decide the question. 

In addition tothe rema:ks already made on the bearing of 
Menu's texts, those of Mr. Justice Knox upon his silence are 
worthy of attention. Menu mentions three conditions for a 
good gift ofa boy in adoption. The natural father must be 
in distress; the boy must be “similar,” apparently meaning of 


e the same caste with the adoptive father; and he must be 


| \fectionate. Nothing is said about his having brothers, which 


is now represented as a vital condition the breach of which is 


a ‘sin, heinous crime as some writers have called it, and as 


anfulling the transaction. It seems very unlikely that Menu 
should either have viewed it in that light, or with his very high 
notions of the value of the first-born should have overlooked 
the point altogether. 

The crucial text is that of Vasishtha. He first states the 
parents’ power in the most sweeping terms, and derives it from 
Causes affecting every child that is born into the world. The 
power is to later ideas, whether Hindu or English, an extravagant 
One; but it accords with what we know of the early stages of 


Other nations and probably did not shock the contemporaries of 
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"antiquity, denies the right to give away or sell a child (Prasna 
SET) Patala é, Khanda 13, paras. 6-11) (1). A man may sell his 
son—no restriction of purpose is expressed—or he may even 
abandon him, But then comes an injunction expressed in 
terms which may amount to a command or may be only a 

recommendation, viz., that an only son should not be given or 
accepted. The first remark to be made upon this is akin to 
the one jast made upon Menu. If Vasishtha intended to except 
an only son from the father’s power to give in adoption, why 
did he not say so? It would have been much more simple. 
But he first states the power, and far greater powers, in the 
broadest terms, and then adds a qualification which is, to 
put it at the highest. in ambiguous terms. That looks much 
more like an appeal to the moral sense not to exercise the power 
than a denial of its existence. In this respect the case 
resembles that of the father’s power to alienate family property: 


which indeed is the light in which Vasishtha seems to regard 


ason. The power is given, while the action is condemned in 
terms consistent with actual prohibition. After long controversy 
it has been settled by a great preponderance of Indian authority, © 
culminating in a decision by this Board, that the power exists, 
and that the prohibition, though a solemn warning as to the — 
spiritual responsibility of exercising it, isnot efhgaciousin law. | 

In examining this question their Lordships are again at great 
disadvantage in not knowing Sanskrit. In the absence of agree- 
ment among Sanskrit students, they cannot adopt the representa- 
tions made, though by learned men, to the effect that asa 
matter of grammar, Vasishtha’'s injunction imports admonition y 
rather than command. So with respect to what has been calle/ 
Jaimini’s rule which is so much relied on by Chief Justice Edge, 
That author, who wrote in the 13th century, appears to have 
been received as a high authority in the’ interpretation Sof 
Smriti texts. He lays down the rule that all precepts support- 
ed by the assignment of a reason are to be taken as recommen- 
dations only. That, if sound, would be conclusive as to 
Vasishtha’s text. But it is rather startling, and a very intimate ac- 
quaintance with the Smritis would be needed before admitting 
its truth. It has not been brought forward in any case prior to 
this case from Allahabad. It may, however, fairly be argued 


(1) ‘Sacred Brooks of the East,’ Volume II., pp. 130. 131. 
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that one who, having the’power to give an absolute command, 
gives an injunction not expressed in unambiguous terms of ab- 
solute command but resting on a reason, is addressing himself 
rather to the moral sense of his hearers than to their duty of 
implicit obedience. So far Vasishtha’s reason, founded as it is 
‘on temporal and not on religious considerations, gives some 
though not very strong, support to the respondent's theory. 

The text of Saunaka is open to two obvious remarks. One is 
that the injunction not to give an only son is couched in the 
Same terms as the injunction to give a son if there are more 
than two. The latter of these cannot possibly be obligatory. 
The other remark is that, as Nanda Panditain the Dattaka- 
Mimansa points out, Saunaka in effect prohibits a gift in adoption 
‘when there are only two sons; and that is a prohibition which 
has never been regarded as obligatory. Saunaka does not help 
the appellants, but rather lends weight against them. 

Then comes the Mitacshara. We have seen that Sir M. 
Westropp emphatically, and Mr. W. Markby possibly, relies on 
_ the difference of expressions in Colebrooke’s translation. The 
passages from their judgments have been quoted above, and so 
have the passages from the Mitacshara (Chap. l, Sec. XI., paras, 
to, 11, 12). Now it has been brought out in the arguments that 


* precisely the same expressions of injunction are used by the 


author in these three paragraphs. To fortify their knowledge, their 
Lordships have inquired of oneof the most eminent of Sanskrit 
scholars, Professor Max Miller; and he has courteously informed 
them that as a matter of fact, the three expressions are identical, 
and as a matter of grammar are, in his judgment, equally capable 
\ expressing obligation or recommendation. Now paragraphs 
and 12 have been observed on before. It has been placed 
beyond dispute in point of law that neither is obligatory. It re- 
quires some good reason to show why, when the same expression 
is used in three consecutive sentences, it should be construed 
one Way in the first and third and another way in the middle 
one. No such reason has been given. It is an unfortunate thing 
that in translating a law book, Colebrooke should have used 
different English words to represent the same Sanskrit word. 
He has certainly misled at least one Judge in a leading case. As 
the matter is now shown to stand, the MitAcsharAé must be 

taken to bear strongly against the appellants. 
In intimating that Sir M. Westropp was misled by Cole- 


gutubtooke, their Lordships have not overlooked the fact that in 1889 
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that Sir M. Westropp should have known that Colebrooke’s 
variations of expression were not authorised by the original and 
should have said nothing about it; seeing that it deprives his 
emphatic reference to those variations of all meaning. If, indeed, 
he knew the state of the Sanskrit text and thought it so imma- 
terial as not to deserve notice, he practically treated Colebrooke 
as the original authority, and his reasoning does not thereby 
gain but loses in force. r 

The material passages in the two Dattaka "books have been in- 
dicated before, and remarks have been made on those which quote 
and comment on Saunaka.- It seems to their Lordships that 
the authors, who bring in the older texts at every turn, did not 
mean to do morethan repeat and enforce them, If they were 
clearly laying down any additional precepts or authoritative i in- 
terpretations of ambiguities, then, though, as Mr. Justice Knox 
points out, such comments should be received with some caution, 
they should also be received with due regard to the authority 
which the books have acquired. But on this topic, the writers 
seem anxious to found themselves entirely on the Smritis and to 
refer their readers back to them, Certainly onthe crucial point 
now in issue they throw no light at all. They do not touch the 
question whether the injunction not to adopt only sons isa matter 
of positive law or only addressed to the moral sense. And yet 
Jaimini’s treatise, written some centuries earlier than the Dattaka- 
Mimansa, must have made the later of the writers, if not both, 
familiar with the importance of that distinction. | 

It is, however, worth while to observe how Nanda Pandita 7 


* 


deals with the consequences of a forbidden adoption. He quotes¢ 
Menu's requirement, that the adopted son should be “similar” 
_and he says (Dattaka Mimansa Sec. Il., paras. 22, 23), “Hence it is 
“ established that one of a different class cannot be adopted as a son” 
In Sec. Ill. he recurs to that prohibition and asks. “should this- 
rule be transgressed, what would be the case?” Then he deduces 
from texts of Saunaka and Katyayana that the adopted son shall 
not Share in the inheritance, but shall be entitled to food and 
raiment. So that the adoption is not void, but the son of the 
wrong class is reduced to a claim for maintenance only, With - 
this exception, which favours the appellant’s theory, it seem to 

_ their Lordships that these two treatises leave the questie y 
where it stands on the cartier authorities. | 
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From both the Courts below we learn that there is no resent- 
ment excited by this kind of adoption. The District Judge of 
Godavari says “the people have settled down under the law 
“enunciated im 1862." He can hardly recollect the state of things 
prior to 1862, but his statement of the present state of things is 
founded on personal knowledge. Whether the people have settled 
down under the High Court decision, a result which is usually of 
very slow growth if it takes place at all, or whether, as is more 
probable, that decision was in accordance with the ordinary 
_ existing ideas and practice, we are told that in point of fact there 
is no conflict between the declared law and the feelings of the 
people. Nor is there any indication that there ever was such a 
conflict In- Allahabad, the parties are Agarwala Banias of 
Benares/who are, as two of the learned Judges below state, 
specially careful of caste and religious observance. The adoption 
was twenty years old and no caste penalties had followed it. These 
things do not prove a custom, but they do tend to prove that 
among orthodox Hindus, the adoption of only sons has never been 
so inculcated as a sin by their teachers as to excite abhorrence or 
social hostility, such as we know to follow some other breaches 
of their religious laws. That the practice is a frequent one is 
shown by the frequency of litigated cases, which must be quite 
insignificant in number as compared with those that actually 
occur, and from the establishment of customs authorising it 
in various places. This is not one of the cases in which people 
are tempted by appetite to break an acknowledged law, It is 
» , conceivable that the choice of an only son for adoption can in any 
arge number of cases proceed from any other cause than a 
eviction of its suitability to the circumstances. That is a family 
wter which a wise law-giver, While warning parties of their 
= spiritual responsibility, would yet leave it possible for them to do. 
4 The Hindu sages appear to have taken that course in this and 
kindred Thatters. 
Their Lordships then have a case before them of which the 






broad outlines are as follows. Old books, looked on as divine, give 


3 to the father plenary powers over his sons. The same books dis- 
ive nance the giving of an only son in terms which may be 
onstrued as a positive command making the gift void or as a 
art ing pointing out the mischief of the act but leaving indivi- 

Gvabmen todo it at their peril. The books contain no express 
f statem, at which kind of injunction is meant. The practice of such 
A ie is frequent. Over some substantial portions of Hindu 
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c bor eee ‘as a legal ° — “whatever may be 
a the general law. In other very large portions it is held to be part 
of the general Hindu Law. Nowhere is it known to be followed 
_ Ran in o by hatred or social penalties. Pausing there, the casé is one in 
— * which if the authoritative precepts are evenly balanged between a} 
the two constructions, the decision should be i in favour of | that | 
which does not annul transactions acceptable to multitudes of 
families, and which allows individual freedom of choice. + 

But what says authority ? Private commentators are at 

AR variance with one another ; judicial tribunals are at variance with 

i one another; and it has come to this, that in one of the five 

=~ great divisions of India, the practice is established as a legal 

* custom, and of the four High Courts which preside over the 

other four great divisions, two adopt one of the constructions and 

twothe other. So far as mere official authority goes, there is 

‘ as much in favour of the law of free choice as of the law of restric- 

tion. The final judicial authority rests with the Queen in 

Council. In advising Her Majesty, their Lordships have to weigh 

. the several judicial utterances. They find three leading ones in 

aR 7 favour of the restrictive construction. The earliest of them (in 

ee Bengal, 1868) is grounded on a palpably unsound principle and 

| loses its weight. The second in time (Bombay, 1375) is grounded 

h : * in part on the first and to that extent shares its infirmity; and 
y in parton texts of the Mitácshará which are found to be mis- 
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leading. So that ĩt too loses its weight. The third (Bengal, 1575) 
is grounded partly on the first, and to that extent shares its infirm- 
ity; but it rests in great measure on more solid ground, viz., an 
examination of commentators and of decided cases, It fails, how- 

3 ever, to meet the difficulty of distinguishing between the injunc- 
e - tion not to cae an only son and other prohibitive injunctions 
Y-a concerning adoptions which are received as only recommendatory 

the only discoverable grounds of distinction being the texts of tWe 

Mitacshara, which are misleading, and the greater amount of religi- 

ous peril incurred by parting with an only son, which is a very 

uncertain and unsafe subject of comparison. The judicial, 

« ning then in favour of the restrictive construction is far 

kS “from convincing. That the earliest Madras decision rested in | 

» part on a misapprehension of previous authority has Dee! 
pointed out ; and the Madras reports do mot mner any c 
examination of the old texts or any additional sshp@n geass 
the reasoning on them. The Allahabad Courts have 
greatest care on the examination of those texts, 
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‘lines of their arguments, not necessarily all the by-ways of them, 
command their Lordships’ assent. Upon their own examination 
of the Smritis, their Lordships find them by no means equally 
balanced between the two constructions but with a decided. 
preponderance, in favour of. that which treats the disputed 
injunctions as only monitory and as leaving individual freedom 
of. choice. They ‘find themselves able to say with as much 
' confidence as is consistent with the consciousness that able and 
learned men think otherwise, that the High Courts of Allahabad 
» and Madras have rightly interpreted the law and rightly decided 
the cases under appeal. 
Their Lordships have been reminded of the length of time 
for which the law must have been considered as settled in 
lm Bombay and Calcutta. A similar consideration affected the 
: Courts of Madras and Allahabad and is remarked on by both. 
The time is mot very long in any of the four provinces, but it is 
long enough to increase the gravity of the questions in these 
appeals. In estimating the weight of reasoning in the various 
litigated cases, their Lordships have not forgotten the weight of the 
actual decisions; that they represent the opinions of eminent 
and responsible men, arrived at after public and anxious discussion, 
) Carrying with them an authority not legally disputable in the 
| provinces wnder their jurisdiction, and it may be affecting many 
minds and many titles to property or to personal s/atus. Such 
decisions are not lightly to be set aside. A Court of justice, 
which only declares the law and does not make it, cannot, as the 
Legislature can, declare it with a reservation of titles acquired 
under a different view of it. But their Lordships are placed 
n the position of being forced to differ with one set of Courts or 
e other, And so far as the fear of disturbance can affect the 
on, if it can rightly affect it at all, it inclines in favour of 
| w which gives freedom of choice. People may be disturbed 
‘at fipsling themselves deprived of a power which they believed 
themselves to possess and may want to use. But they 
hardly be disturbed at being told that they possess a power 
which they did not suspect and need not exercise unless they 
choose. And so with Litles. * If these appeals were allowed, every 
y in the North Western Provinces and in Madras 
un i views of the law as there laid down may be invalidated. 
and ts10s€ cases must be numerous. Whereas 
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in Bengal 
the law now pronounced wil! only tend to invalid- 


Which have been acquired by the settin 
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e they demand si tatutory protection isa matter ` 


* re and not for their Lérdships to consider. Tt is 





some satisfactiof to.their Lordships that ‘thelr 
of the law results in that course which causes 
the | gat ermopnt of disturbance. . ' | 
= Their Lordships will humbly advise Her Majesty to dismiss 
boeh, appeals, and the appellants must pay the costs” 


Appeals dismissed with — 













